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Petition 


NISED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Power AUTHORITY OF THE STATE OF 
New Yoekx, 
Petitioner, 
against No. 13,652 


FEDERAL Powrr ComMMISSION, 
Respondent. 


PETITION UNDER SECTION 313 (b) OF THE FEDERAL POWER 


' ACT TO SET ASIDE THE WHOLE OF AN ORDER OF RESPONDENT 


DISMISSING PETITIONER'S APPLICATION FOR A LICENSE 


_ UNDER SECTION 4 (e) OF THE FEDERAL POWER ACT FOR A 


POWER PROJECT 


_ To rae HonoraBLe JUDGES OF THE UNITED States Court or 


APPEALS FOR THE District or CoLumsB1s Crecuit: 


Petitioner, Power Authority of the State of New York, 
a party to a proceeding under the Federal Power Act (49 
Stat. 838; 16 U. S. C. 797 et seq., hereinafter sometimes 
called the ‘‘Act’’) aggrieved by a final order issued by 
the Respondent Federal Power Commission in such pro- 


_ ceeding on November 30, 1956, upon which order rehearing 


was applied for by Petitioner on December 4, 1956 and 
denied by Respondent on January 2, 1957 hereby respect- 
fully petitions this Honorable Court, pursuant to Section 
313 (b) of the Act (16 U. S. C. 825 1) that such final order 
be set aside in whole. This petition is filed within sixty 


_ days after the order of Respondent denying petitioner’s 


application for rehearing. 
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Tre Facts anp Statutes Upon WuicH JURISDICTION AND 
VENUE ARE BaSED, AND THE NaTURE OF THE PROCEEDINGS 
aS TO WuHicH REVIEW 1s SoucuHr. 


1. The jurisdiction of this Court and the venue of this 
proceeding are based upon the provisions of Section 313 
of the Federal Power Act (16 U.S. C. 825 1). 


2. Petitioner is a corporate municipal instrumentality 
of the State of New York, a body corporate and politic 
and a political subdivision of the State exercising govern- 
mental and public powers. (Chapter 772 Laws of New York 
1931, as amended, now Article V of the Public Authorities 
Law of New York; hereinafter referred to as the ‘‘Power 
Authority Act’’). It is a municipality as defined in Section 
3 (7) of the Federal Power Act (16 U.S. C. 796 (7)). 


3. Petitioner is authorized and directed by the Power 
Authority Act to proceed forthwith with the improvement 
and development of the Niagara River for the purpose of 
effectuating the policy of the State of New York: (i) To 
provide for the most beneficial use of the natural resources 
of the State of New York in the Niagara River; (ii) to de- 
velop hydroelectric power therefrom in the interest of the 
People of the State of New York; (iii) to preserve and 
enhance the scenic beauty of the Niagara Falls and River 
and (iv) to improve the Niagara River as an instru- 
mentality of commerce and navigation (Chapter 146, Laws 
of New York 1951; Power Authority Act §§ 1001, 1002, 
1005). 


4. Respondent is the administrative agency of the 
United States to which has been delegated the authority 
and power set forth in Section 4 (e) of the Federal Power 
Act: (16 U. S. C. 797 e), including among other things the 
authority and power to issue licenses for project works for 
the development of hydroelectric power from bodies of 
water over which Congress has jurisdiction under its 
authority to regulate commerce with foreign nations and 
among the several states. Respondent is directed by 


— Cs 
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Section 7 of the Act (16 U.S. C. § 800) to give preference 
in the issuance of licenses to municipalities, such as Peti- 
tioner. 


5. On August 20, 1956, Petitioner, under compulsion of 
Section 23 (b) of the Act (16 U.S. C. § 817), filed an appli- 
cation with Respondent for a license under Section 4 (e) 
of the Act for a power project to be located in Niagara 
County, State of New York for development of the Niagara 
River, a navigable river over which Respondent has con- 
tinually exercised jurisdiction since the enactment of the 
Federal Water Power Act. Respondent designated the 
proposed project as Project 2216. On September 19, 1956, 
Petitioner filed an amendment to such application. 


6. The proposed project works described in such appli- 
cation are designed to utilize all of the waters of the Niagara 
River which may be diverted in the United States for power 
purposes under the Treaty between the United States 
and Canada concerning the uses of the Waters of the 
Niagara River which went into force on October 10, 1950 
(hereinafter called the ‘‘Treaty’’), a copy of which is 
filed herewith and marked A. 


7. The Senate attached to its advice and consent to 
the ratification of the Treaty the following so-called res- 
ervation (hereinafter called the ‘‘reservation’’) : 


‘<The United States on its part expressly reserves 
the right to provide by Act of Congress for redevel- 
opment, for the public use and benefit, of the United 
States share of the waters of the Niagara River made 
available by the provisions of the treaty, and no pro- 
ject for redevelopment of the United States share of 
such waters shall be undertaken until it be specifically 
authorized by Act of Congress’’. 


The Senate Committee Report (Executive Report No. 
11, 8ist Congress, 2d Session, p. 7) explains the purpose 
of the reservation as follows: 


‘<The Committee is fully aware that the subject 
matter of the reservation concerns the United States 
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_ constitutional process alone. It deems it important, 
however, that all interests in the United States 
should be considered, and that the implementation 
of the treaty shall be made by specifically authorized 
acts of Congress. Thus without the reservation the 
redevelopment for power purposes would be gov- 
erned by the Federal Power Act. The committee 
intends by the reservation to retain that power in 
the hands of the Congress’’. 


8. The reservation was brought to the attention of the 
Canadian Government and thereafter, without resubmitting 
the Treaty to the Canadian Parliament which had aleady 
approved it, that Government ratified the Treaty with the 
reservation. 


The protocol of exchange of ratifications, after reciting 
the reservation, continues as follows: 


‘‘Canada accepts the above-mentioned reservation 
_ because its provisions relate only to the internal 
_ application of the Treaty within the United States 
and do not affect Canada’s rights or obligations 
under the Treaty’’. 


9. In its application to Respondent, Petitioner main- 
tained that the reservation, which relates entirely to a 
matter of domestic concern, is invalid insofar as it attempts 
to amend or repeal in part the Federal Power Act, and 
that therefore it is ineffective to deprive Respondent of 
its jurisdiction under that Act and that Respondent accord- 
ingly has jurisdiction to entertain Petitioner’s application 
and to issue the license applied for. 


10. On November 14, 1956, a hearing was held by 
Respondent on the question of the authority of Respondent 
to issue a license for the redevelopment of the Niagara 
River proposed by Petitioner. At such hearing, Petitioner 
argued that the reservation is legally ineffective to amend 
or repeal pro tanto the Federal Power Act and thus ineffec- 
tive to deprive Respondent of authority to issue the license 
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sought by Petitioner. A copy of the memorandum sub- 
mitted by Petitioner to Respondent in support of this posi- 
tion is filed herewith for the convenience of the Court, and 
marked B. 


11. Thereafter on November 30, 1956, Respondent is- 
sued a final order dismissing Petitioner’s application for a 
license for Project No. 2216, a copy of which order, together 
with Respondent’s opinions, is filed herewith, and marked 
C. Respondent stated (C. p. 3): 


‘*In the absence of the treaty reservation ‘we would 
act on the Power Authority’s application in accord- 
ance with the provisions of the Federal Power Act. 
But if we are to accept the injunction of the reserva- 
tion as it stands, we would have no authority to con- 
sider the application of the Power Authority on its 
merits. ’’ 


Respondent concluded that the reservation was intended 
to prevent its jurisdiction from ‘‘attaching to the water 


made available by the Treaty’’, and that the reservation ‘‘is 
entirely authoritative with us as the supreme Law of the 
Land under Article VI of the Constitution’’. (C. p. 4). 


12. On December 4, 1956, Petitioner applied to Respond- 
ent pursuant to the provisions of Section 313 (a) of the 
Federal Power Act (16 U.S. C. 8251. (a)) and Section 1.34 
of Respondent’s Rules of Practice and Procedure for a 
rehearing with respect to Petitioner’s application. In such 
application for rehearing all of the grounds upon which 
relief is sought herein were urged upon Respondent. Copies 
of such application and of the memorandum submitted by 
Petitioner in support thereof are filed herewith and marked 
D and E respectively. On January 2, 1957 such application 
for rehearing was denied by Respondent. A copy of 
Respondent’s order denying Petitioner’s application for 
rehearing is filed herewith and marked F. 
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Gzounps Upon Wuicu Reuirer its Soucust; Ports 
Uron Wuicx Perrrioner Intenns To REty 


13. Respondent has passed upon the legal effectiveness 
of the reservation adversely to Petitioner. 


14. The rights and powers of the United States and of 
the State of New York with respect to the Niagara River 
are not derived from any treaty. The 1909 and 1950 
Treaties, merely placed limitations on the exercise of exist- 
ing rights and powers. 


15. The reservation, if a valid exercise of the treaty- 
making power, would repeal pro tanto the Federal Power 
Act by removing redevelopment of Niagara River waters 
from the jurisdiction of Respondent, although the Congress 
rejected proposals to make such an exception when the Act 
was adopted. 


16. The reservation to the 1950 Treaty deals with a 
matter which is professedly and by common acknowledg- 
ment of both the United States and Canada of wholly 
domestic concern to the United States and does not affect 
Canada’s rights or obligations under the Treaty. 


17. Since the reservation concerns a matter of wholly 
domestic concern to the United States, it is not a valid 
exercise of the treaty-making power. 


18. The reservation is not a legally effective reserva- 
tion and is not part of the 1950 Treaty but was at most a 
declaration of Senate policy which derived no legal effec- 
tiveness from being attached to the 1950 Treaty which is 
concededly valid. 


19. The reservation to the 1950 Treaty is not law under 
the Supremacy Clause of the Constitution but merely an 
ineffective attempt by the Senate, without the concurrence 
of the House, to repeal pro tanto the Federal Power Act. 


20. The 1950 Treaty is in full force and effect despite 
the fact that the purported reservation is of no legal effect. 


= 


v 


vs. Federal Power Commission 


7 


21. The Federal Power Act remains in full force and 
effect and Respondent has jurisdiction to grant the license 
applied for by Petitioner. 


Rewer Prayep For 


22. Petitioner prays that: 


a. The aforesaid Order of Respondent issued Novem- 
ber 30, 1956 dismissing Petitioner’s application be reviewed 
by this Court. 


b. Such Order be set aside in its entirety. 


e. The reservation to the 1950 Niagara Treaty be de- 
clared legally ineffective to deprive Respondent of authority 
under the Federal Power Act to act upon Petitioner’s appli- 
cation on its merits. 


d. Respondent be directed forthwith to act upon Peti- 
tioner’s application for a license for development of the 
Niagara River on its merits. 


e. Petitioner be granted such other or further relief 
as may be just and proper. 


Wuererore, Petitioner prays that this court review the 
order of Respondent Federal Power Commission dated 
November 30, 1956 and grant the relief prayed for herein. 


Tomas FE’. Mook, Jz., 
Attorney for Petitioner, 
Power Authority of the State of 
New York, 
270 Broadway, 
New York 7, New York. 


Dated: January 4, 1957 
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Excerpts from Application for License 


Project No. 2216 
[Tr. p. 156]* 


APPLICATION OF POWER AUTHORITY 
OF THE STATE OF NEW YORK 


TO THE 


FEDERAL POWER COMMISSION 


For a License under Section 4 (e) of the Federal Power Act 
for a Power Project to be located in Niagara County, 
State of New York 


FOR DEVELOPMENT 
OF THE 
NIAGARA RIVER 
August 20, 1956 
As Amended September 19, 1956 


[Tr. p. 157] 1. Power Authority of the State of New 
York, having its office and principal place of business at 
270 Broadway, New York 7, New York, hereby makes appli- 
cation to the Federal Power Commission for a license to 
authorize under Section 4 (e) of the Federal Power Act 
the construction, operation and maintenance of the project 


works described herein. 
eS @ £ 


(Tr. p. 158] 6. The project works covered by this 
application are necessary or convenient for the develop- 
ment and utilization of power from all the waters of the 
Niagara River which may be diverted for power purposes 
in the United States under the 1950 Treaty between the 
United States and Canada, a copy of which is attached 
hereto as Exhibit E-1 and made a part hereof. 


* References to ‘*Tr. p. ”? are to the certified transcript of 
the record filed by respondent February 8, 1957, 
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Niagara Mohawk Power Corporation is the licensee under 
Water Power License, Project No. 16, issued by the Fed- 
eral Power Commission on March 2, 1921 for a term of fifty 
years. This license as amended authorizes for its entire 
term the construction and operation by the licensee of 
power project works in the Niagara River and the diversion 
therefrom of 19,725 cfs of the 20,000 cfs of water permitted 
to be diverted for power purposes under the 1909 Treaty 
between the United States and Great Britain. 


In addition, the license authorizes the licensee, untd 
further order of the Commission, to divert (i) the remain- 
ing 275 cfs available to the United States under the 1909 
Treaty, and (ii) a total of 12,500 cfs permitted to be diverted 
by the United States for power purposes [Tr. p. 159] under 
exchanges of notes between the United States and Canada 
in 1941 which reduced the limitation on the diversion of 
water contained in the 1909 Treaty. 


Prior to the recent destruction of Niagara Mohawk 
Power Corporation’s Schoellkopf plant, approximately 
23,700 cfs was utilized by that plant at a net effective head 
of: 215 feet to produce approximately 365,000 KW. The 
remaining 8,800 cfs was utilized by the Company’s Adams 
plant at a net head of about 135 feet to produce about 80,000 
KW. Thus the Company used a total of 32,500 cfs to pro- 
duce about 445,000 KW. The project covered by this 
application, on the other hand, will have a net head of over 
300 feet, and by the use of the same 32,500 cfs can produce 
750,000 KW. 


Almost the entire Schoellkopf plant was destroyed to 
such an extent that it would not be economically feasible to 
repair or replace it. Even if it were practical to repair the 
remaining part, the plant could use only a relatively small 
number of cubic feet of water and could produce relatively 
little power. 


Niagara Mohawk Power Corporation is presently able 
to use only approximately 8,800 cfs of the water now avail- 
able to the United States for power purposes—that which is 
used at the inefficient Adams plant. Prior to the Schoellkopf 
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disaster, Niagara Mohawk was paying the State a rental 
for all of the water then used by it. Since the disaster it 
has refused to pay this rental except on the reduced amount 
of water it continues to use. 


[Tr. p. 256] If Niagara Mohawk Power Corporation 
will consent to the surrender and cancellation of its license 
for Project 16 and to the use by Applicant upon completion 
of the proposed project of all the water available to the 
United States for power purposes under the 1950 Treaty, 
Applicant agrees to sell 445,000 KW of power to Niagara 
Mohawk Power Corporation upon fair and equitable [Tr. 
p. 257] terms similar to those offered other purchasers of 
power for resale, for a period ending on the final maturity 
date of bonds initially issued to finance the project. Appli- 
cant’s offer is predicated upon the understanding that if 
Niagara Mohawk Power Corporation determines to. pur- 
chase such power from Applicant, it will do so pursuant to 
a contract entered into with Applicant under the laws of 
the State of New York and subject to the approval of the 
Governor of the State of New York, which contract will 
provide for the use of such power to replace energy pre- 
viously produced from the facilities of Project 16 and thus 
assist in meeting existing industrial requirements in the 
area. Such 445,000 KW equals the amount of power which 
Niagara Mohawk Power Corporation has hitherto produced 
at Niagara pursuant to its license for Project 16 and has 
sold to industrial users in the area, and also approximately 
equals the amount of power the proposed project will pro- 
duce through the use of the 19,725 cfs of the water which the 
licensee of Project 16 is presently authorized to divert. 


Applicant’s offer is further predicated on the under- 
standing that Niagara Mohawk Power Corporation shall 
waive and release any claim for compensation or damages 
from Applicant or the State of New York except just com- 
pensation for tangible property and rights of way actually 
taken by Applicant. Without limiting the generality of the 
foregoing, said corporation shall waive all claims to com- 
pensation or damages based upon loss of or damage to 
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riparian rights, diversionary rights or other rights relating 
to the diversion or use of water, whether founded on legis- 
lative grant or otherwise. 


[Tr. p. 160] The principal project works include: 
eS a @ 


[Tr. p. 162] (h) The initial phase of a compre- 
hensive parkway development extending from Grand 
Island North Bridge to the Rainbow Bridge connect- 
ing the City of Niagara Falls with Canada. Spoil 
from the extensive earth and rock excavation for the 
intake, conduits and canal will be utilized in the park- 
way construction which will be financed as an integral 
part of the Niagara Power Project. The parkway 
will connect by way of Grand Island with the New 
York State Thruway. See Exhibit L, Sheet 12. The 

estimated cost of the parkway is $15,000,000. See 
Exhibit N. Construction of the parkway should be 
made a condition of the license in order to comply 


with the primary object of the 1950 Treaty to pre- 
serve and enhance the scenic beauty of the Niagara 
Falls and River. 


[Tr. p. 257] The project works described above 
will permit the utilization of all the water rights, 
. whether proprietary or sovereign in character, which 
are owned by the people of the State of New York and 
which are permitted to be used under the 1950 Treaty 
between the United States and Canada (See Exhibit 
E). Applicant requests that the Commission termi- 
nate the authorizations granted to Niagara Mohawk 
‘Power Corporation for the diversion of 12,775 cfs 
of water. Applicant requests that the license herein 
applied for authorize the diversion of all such 
waters, the additional waters made available to the 
United States under the 1950 Treaty, and also all 
waters presently licensed to Niagara Mohawk Power 
Corporation when and to the extent that such waters 
become available. 
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(Tr. p.162] Pursuant to the 1950 Treaty (Exhibit E-1) 
remedial works are now under construction by the Corps of 
Engineers and The Hydro Electric Power Commission of 
_ Ontario, generally in accordance with the plan outlined in 
- the Report of the International Joint Commission dated 
March 1, 1953. If Applicant is so directed the cost of the 
United States’ share of the remedial works (estimated to 
be $7,500,000) will be financed as part of the Niagara Power 
Project and Applicant will reimburse the Federal Govern- 
ment for such cost. See Exhibit N. Applicant is willing 
that such reimbursement be made a condition of the license 
to comply with the spirit and intent of the 1950 Treaty and 
because these features are valuable for power purposes (as 
amended September 19, 1956). 


7. The project for which a license is applied for herein 
will be located: 


(a) In the State of New York 
(b) In the County of Niagara 


(c) On the Niagara River, which is a navigable 
body of water over which Congress has jurisdiction 
under its authority to regulate commerce with 
foreign nations and among the [Tr. p. 163] several 
states (Federal Power Commission v. Niagara Mo- 
hawk Power Corp., 347 U.S. 239). The line between 
the United States and Canada is located in the center 
of the river (Treaty of 1783, 8 U.S. Stat. at large, 55; 
Treaty of Ghent, 1814 U. S. Stat. at large, 221). 
The fact that in the immediate reach of the river 
where the proposed project is to be located the river 
is not navigable by reason of cascades and falls 
does not render it non-navigable so far as control 
of the river for purposes of commerce and naviga- 
tion is concerned For such purposes, the river being 
navigable in part is navigable in whole (Niagara Falls 
Power Co. v. Water Power and Control Comm., 267 
N. Y. 265, 270). Navigation by-passes this reach of 
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the river by means of the Welland Canal and will 
not be affected by the construction and operation of 
‘the project. Moreover, the gate control structure 
now being constructed as part of the aforesaid reme- 
dial measures will preserve the regimen of the river 
upstream from the project and will insure that the 
levels of the Niagara River and Lake Erie and 
navigation thereon will not be adversely affected by 
the construction and operation of the project. This 
‘eontrol structure will regulate water levels in the 
Niagara River so as to meet promptly and without 
objectionable surging changes in permissible power 
diversion while assuring flows of either 50,000 or 
100,000 efs over the Falls, as provided in the 1950 
Treaty. 


(d) At and between the City of Niagara Falls 
and the Village of Lewiston, New York. 


[Tr. p.169] 12. Other data which Applicant considers 
pertinent concern the so-called ‘‘reservation’’ which the 
United States Senate included in its resolution advising and 
consenting to the ratification of the 1950 [Tr. p. 170] Treaty 
(Exhibit E-1). The sole purpose of this reservation was 
to deprive the Federal Power Commission of the jurisdic- 
tion it has under Section 4 (e) of the Federal Power Act to 
entertain applications and to issue a license for the con- 
struction and operation of project works for the ‘‘redevel- 
opment’? of hydroelectric power from the waters of the 
Niagara River ‘‘made available by the provisions of the 
[1950] Treaty.’’ 


Applicant is advised that this so-called ‘‘reservation”’ 
to the 1950 Treaty is totally invalid because it relates 
entirely to a matter of domestic concern, i.e., attempts 
to amend or repeal in part the Federal Power Act, which 
under the Constitution can be done only by Act of Congress, 
and that therefore the Federal Power Commission has 
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jurisdiction to entertain this application and to issue the 
license here sought. Attached hereto as part of Exhibit 
E are excerpts from an opinion to this effect furnished to 
Applicant by two eminent authorities on international law, 
Philip C. Jessup, Hamilton Fish, Professor of International 
Law and Diplomacy and Oliver J. Lissitzyn, Associate 
Professor of Public Law at Columbia University. 


13. The following exhibits are filed herewith and are 
hereby made a part of this application: 


Exhibit E —Nature, extent and ownership of water 
rights Applicant proposes to use. 


Exhibit E-1—1950 Treaty between the United States 
and Canada. 





[Tr. p. 198] 
Exhibit E 


Nature, Extent anp OwNeERsHIP oF Water RicHTS 
Appricant Proposes to Use. 


Applicant proposes to use in the development of the 
project covered by this application all the water rights, 
whether proprietary or sovereign in character, which are 
owned by the people of the State of New York and which 
are permitted to be used under the 1950 Treaty between 
the United States and Canada. 


Subject to the paramount rights of the Federal govern- 
ment to regulate navigation and commerce, that part of the 
Niagara River which lies within the boundaries of the State 
is a natural resource of the State and ownership of the 
bed and of the use of the waters is inalienably vested in 
the people of the State. (Niagara Falls Power Co. v. 
Duryea, 185 Mise. 696, 704; Niagara Falls Power Co. v. 
Water Power and Control Commission, 267 N. Y. 265; 
Power Authority Act, § 1001, as amended by Ch. 146, L. 
1951, Exhibit A. See also, Federal Power Commission v. 
Niagara Mohawk Power Corporation, 347 U. S. 239). 


Applicant has the right under Section 1008 of the 
Power Authority Act (Exhibit A) to occupy and use any 
and all property of the State of whatever kind or character 
on the Niagara River, the right to exercise any and every 
right and power of the State in connection therewith 
whether proprietary or sovereign in character which the 
State itself might exercise, provided that Applicant does 
not permit the impairment or limit the future improvement 
of the navigability of the river and provided that Applicant 
does not limit, waive or surrender any right or interest of 
the State in such river or the use thereof. And, under 
Section 1005 of the Power Authority Act, Applicant has 
the general duty of proceeding forthwith with the improve- 
ment and development of the Niagara River for the devel- 
opment of hydroelectric power inherent therein. 
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If the Federal Government did not enact any law relat- 
ing to the Niagara either by way of legislation or treaty, 
Applicant, on behalf of the State, could take and use all 
of the United States’ share of the water of the Niagara 
within the limits of its physical capability. 


[Tr. p.199] In 1954 the Supreme Court of the United 
States determined that, even though the water rights in the 
Niagara River are of a kind within the scope of the Federal 
Government’s dominant servitude, the Federal Government 
has exercised that servitude only to the extent of requiring 
that a license be obtained from the Federal Power Com- 
mission for the construction of project works necessary 
or convenient in the use of such rights for the development 
of hydroelectric power (Federal Power Commission v. 
Niagara Mohawk Power Corporation, 347 U. S. 239; Fed- 
eral Water Power Act of 1920, 41 Stat. 1063, as amended, 
now Part I of the Federal Power Act, 49 Stat. 838, 16 
U.S. C. §§ 791a-825r). 


The Power Authority Act imposes upon Applicant the 
specific duty, among others, of applying to the Federal 
Power Commission for such licenses, permits or approval 
of its plans or projects as it may deem necessary. 


Prior to this exercise by the Federal Government of 
this dominant servitude, the United States and Great 
Britain had entered into the Treaty of 1909 relating to 
boundary waters between the United States and Canada, 
Article V of which limited the diversion to not more than 
56,000 cfs of Niagara River flow for power purposes, 20,000 
cfs on the United States side and 36,000 cfs on the Canadian 
side. By notes exchanged between the United States and 
Canada in 1940, 1941 and 1948, this limitation was modified 
and temporary additional diversions were authorized for 
emergency purposes. 

By ‘‘Treaty Between the United States of America and 
Canada Concerning Uses of the Waters of the Niagara 
River,’’ signed on February 27, 1950, a copy of which is 
attached hereto as Exhibit E-1 and made a part of this 
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application, the parties thereto recognized that the supply 
of low-cost power in northeastern United States and south- 
eastern Canada was then insufficient to meet existing and 
potential requirements; that the water resources of the 
Niagara River could be more fully and efficiently used 
than was then permitted by international agreement; that 
continuing waste of a great natural resource should be 
avoided; that for the benefit of their respective peoples 
equal shares of the waters of the Niagara River available 
for power purposes should be developed, and that rede- 
velopment of the Niagara River for power in the United 
States and in Canada was not advisable until the total 
diversion of water to be permitted was agreed upon. 


(Tr. p.200] By Article I of the 1950 Treaty the parties 
terminated the aforementioned provisions of the Treaty of 
1909 and the provisions contained in the aforementioned 
notes of 1941 and 1948 and by Articles I, IV, V and VI 
agreed upon the total amounts of water to be diverted from 
the Niagara River for power purposes. 


The Articles of the 1950 Treaty did not affect the 
jurisdiction of the Federal Power Commission to entertain 
an application or its power to grant a license under Section 
4(e) of the Federal Power Act for the construction and 
operation of project works for the development of the 
waters of the Niagara River for power purposes. 


The President of the United States, in his message of 
May 2, 1950 transmitting the 1950 Treaty to the Senate 
of the United States for its advice and consent to ratifica- 
tion, said in part: 

‘When the Niagara treaty has been ratified, the 
geese will naturally arise as to how additional 


acilities shall be developed to achieve the best use 
of water to be diverted for power purposes. * * * 


‘‘This is a question, however, which is not deter- 
mined by the treaty itself. /It is a question which 
we in the United States must settle under our own 
procedures and laws. It would not be appropriate 
either for this country or for Canada to require 
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that an international agreement between them con- 
tain the solution of what is entirely a domestic 
problem (Senate Executive N, 81st Cong., 2d 
eSs., p. 3. 


The Committee on Foreign Relations of the United 
States Senate on August 2, 1950, reported the Treaty 
favorably with one ‘‘reservation,’’ to wit: 


‘‘The United States on its part expressly re- 
serves the right to provide by Act of Congress for 
redevelopment, for the public use and benefit, of 
the United States share of the waters of the Niagara 
River made available by the provisions of the treaty, 
and no project for redevelopment of the United 
States share of such waters shall be undertaken 
until it be specifically authorized by Act of Con- 
gress.’”’ 


The Committee recommended that the Senate advise 
and consent to the ratification of the Treaty, subject to the 
foregoing ‘‘reservation’’, notwithstanding that, as it said, 


the ‘‘questions are domestic in nature’’ [Tr. p. 201] and 
‘‘the subject matter of the reservation concerns the United 
States constitutional process alone * * *. * * * Without the 
reservation the redevelopment for power purposes would 
be governed by the Federal Power Act. The committee 
intends by the reservation to retain that power in the hands 
of the Congress.’’ (Senate Executive Rept. No. 11, 81st 
Cong., 2d Sess., p. 7.) 


On August 9, 1950, the Senate adopted a resolution 
approving the ‘‘reservation’’ and by the concurrence of 
two-thirds of the Senators present adopted the resolution 
advising and consenting to the ratification of the Treaty 
with the ‘‘reservation’’ (Cong. Rec., Vol. 96, Part 9, p. 
12094). 

The Canadian Parliament had already approved the 
Treaty on June 19, 1950. After the ‘‘reservation’’ was 
brought to the attention of the Canadian Government, 
Canada accepted it without procuring approval of Parlia- 
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ment ‘‘because its provisions relate only to the internal 
application of the Treaty within the United States and do 
not affect Canada’s rights or obligations under the Treaty’’ 
(Canada Treaty, Series 1950, No. 3, p. 14). 


On October 30, 1950, the President of the United States 
ratified and proclaimed the Treaty ‘‘subject to the reserva- 
tion hereinbefore cited’’ (Exhibit E-1). 


Since the Treaty became effective, Canada, acting 
through The Hydro Electric Power Commission of Ontario, 
has built new power facilities on the Canadian side of the 
river and is now using not only Canada’s share, but also 
much of the United States’ share of the additional waters 
_ available for power purposes, as it has the right to do 
_ under Article VIII of the Treaty. On the other hand, 
utilization of the United States’ share for the benefit of 
_ the people of the United States has been deferred pending 
- many unsuccessful efforts to procure specific Congressional 
authorization. Congress has, of course, the power to enact 


legislation governing the development of the waters of the 
Niagara River for power purposes regardless of the validity 
of the reservation. 


Two eminent legal authorities: Philip C. Jessup, Hamil- 
ton Fish Professor of International Law and Diplomacy 
and Oliver J. Lissitzyn, Associate Professor of Public Law 
at Columbia University, have [Tr. p. 202] rendered to Ap- 
plicant an opinion that the ‘‘reservation”’’ is invalid as an 
attempt to do by Treaty what the Constitution requires to 
be done by Act of Congress, i.e., amend, or repeal in part, 
the Federal Power Act and that therefore the Federal 
Power Commission has jurisdiction to entertain this appl- 
cation and the power to issue the license here sought. That 
opinion reads in part: 

‘‘It is our opinion that the so-called Senate ‘res- 
ervation’ was a mere colorable use of the treaty- 
making power; was not a treaty reservation within 


the legal meaning of that term; is not in legal con- 
templation a part of the Treaty with Canada; and is 
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invalid as an attempt to amend or repeal in part the 
Federal Power Act. 


cc# * * Tt is clear that the ‘reservation’ is not a 
part of the Constitution itself; therefore, it is part of 
the supreme law of the land only if it is either a law 
of the United States made in pursuance of the Con- 
stitation, or a treaty (or part of a treaty) made 
under the authority of the United States. 


‘c# * * Since the ‘reservation’ was not concurred 
in by the House of Representatives, it was not an 
exercise of the legislative power vested in the Con- 
gress by Article I of the Constitution, and is not, 
therefore, a law of the United States made in pur- 
suance of the Constitution within the meaning of the 
supremacy clause. 


‘‘Similarly it must be held that a provision (like 


the Senate ‘reservation’ to the 1950 Niagara Treaty) 
which never was part of the contractual agreement 
negotiated with another nation—ie., which was 
never part of the treaty—was equally never part of 
the law of the land. 


‘‘Since the ‘reservation’ to the 1950 Niagara 
treaty, by the express admission of the parties them- 
selves in the Protocol of Exchange of Ratifications, 
did not affect the rights or obligations of the parties 
inter se and related ‘only to the internal application 
of the treaty within the United States,’ it is our con- 
clusion that the ‘reservation’ lacks the essential 
characteristics of a treaty within the meaning of the 
supremacy clause. 


[Tr. p. 203] ‘‘But we do not rest our opinion that 
the ‘reservation’ was not a part of the 1950 Niagara 
Treaty on the mere failure of the Senate or the 
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President to designate the ‘reservation’ as such. 
We rest it on our analysis of the nature and effect 
of reservations to treaties. 


sco @ * * Reservations’ or ‘understandings’ whose 

mtended legal effect is wholly domestic and which do 

not modify the legal relations of the parties inter se 

do not need to be accepted, and even if they are, can 

not, therefore, be regarded as parts of the treaties in 

connection with the ratification of which they are 
é. 


‘‘It is, therefore, our opinion that the ‘reserva- 
tion’ to the 1950 Niagara Treaty is not a part of that 
treaty. 


‘<The purported ‘acceptance’ of the ‘reservation’ 
by Canada changes nothing. Since previous prac- 
tice demonstrates that similar ‘reservations’ or 
‘understandings’ had never been regarded as requir- 
ang acceptance by the other party, the Canadian 
‘acceptance’, accompanied as it was by a disclaimer 
of interest in the ‘reservation’ because its provi- 
sions related only to the internal application of the 
treaty within the United States and did not affect 
Canada’s rights or obligations under the treaty, was 
entirely superfluous. * * * 


‘The fact that the ‘reservation’ was recited in the 
President’s proclamation of the 1950 Niagara Treaty 
is likewise immaterial. * * * 

@ e s 


s cc@ * * A Presidential proclamation can not make 
a mere resolution of the Senate the supreme law of 
the *#e 9 


> 2 * co 


‘sWe conclude that the ‘reservation’ to the 1950 
Niagara Treaty, not itself being a treaty or part of a 
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treaty within the meaning of the supremacy clause, 

is an invalid attempt to repeal an act of Congress 

without complying with the provisions of the Con- 

een defining the legislative power of the United 
tates. 


‘Therefore, the ‘reservation’ does not amend or 
repeal in part the Federal Power Act.’’ 
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Exhibit E-1 
1950 TREATY BETWEEN THE UNITED STATES 
AND CANADA 


Niuacaza Rives, Wares Diversion 


Convention signed at Washington February 27, 1950; 
ratification advised by the Senate of the United States of 
America August 9, 1950, subject to a reservation; ratified 
by the President of the United States of America August 
24, 1950, subject to said reservation; ratified by Canada 
October 5, 1950; ratifications exchanged at Ottawa October 
10, 1950; proclaimed by the President of the United States 
of America October 30, 1950, subject to said reservation; 
entered into force October 10, 1950. 


By THE PRESENT OF THE Untrep States or AMERICA 


A PROCLAMATION 


Wueseas 2 treaty between the United States of America 
and Canada concerning uses of the waters of the Niagara 
River was signed at Washington on February 27, 1950 by 
their respective plenipotentiaries, the original of which 
treaty is word for word as follows: 


The United States of America and Canada, recognizing 
their primary obligation to preserve and enhance the scenic 
beauty of the Niagara Falls and River and, consistent with 
that obligation, their common interest in providing for the 
most beneficial use of the waters of that River, 


Considering that the quantity of water which may be 
diverted from the Niagara River for power purposes is 
at present fixed by Article V of the treaty with respect to 
the boundary waters between the United States of America 
and Canada, signed at Washington January 11, 1909, be- 
tween the United States of America and Great Britain, 
and by notes exchanged between the Government of the 
United States of America and the Government of Canada 
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in 1940, 1941, and 1948," authorizing for emergency pur- 
poses temporary additional diversions, 


[Tr. p. 205] Recognizing that the supply of low-cost 
power in northeastern United States and southeastern 
Canada is now insufficient to meet existing and potential 
requirements and considering that the water resources of 
the Niagara River may be more fully and efficiently used 
than is now permitted by international agreement, 


Desiring to avoid a continuing waste of a great natural 
resource and to make it possible for the United States of 
America and Canada to develop, for the benefit of their 
respective peoples, equal shares of the waters of the Niagara 
River available for power purposes, and, 


Realizing that any redevelopment of the Niagara River 
for power in the United States of America and Canada is 
not advisable until the total diversion of water which may 
be made available for power purposes is authorized perma- 
nently and any restrictions on the use thereof are agreed 


upon, 

Have resolved to conclude a treaty in furtherance of 
these ends and for that purpose have appointed as their 
plenipotentiaries : 


Tse Unrrep States or AMERIOA: 


Dean AcHEson, Secretary of State of the United 
States of America, and 


CaNaDA: 
H. H. Wronc, Ambassador Extraordinary and 


Plenipotentiary of Canada to the United States 
of America, 


Who, after having communicated to one another their 
full powers, found in good and due form, have agreed upon 
the following articles: 


1 Department of State Bulletin, Jan. 16, 1949, p. 85. 76200—52—45 
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ARTICLE I 


This Treaty shall terminate the third, fourth, and fifth 
paragraphs of Article V of the treaty between the United 
States of America and Great Britain relating to boundary 
waters and questions arising between the United States of 
America and Canada dated January 11, 1909, and the provi- 
sions embodied in the notes exchanged between the Govern- 
ment of the United States of America and the Government 
of Canada at Washington on May 20, 1941, October 27, 1941, 
November 27, 1941, [Tr. p. 206] and December 23, 1948 
regarding temporary diversions of water of the Niagara 
River for power purposes. 


ARTICLE I 


The United States of America and Canada agree to com- 
plete in accordance with the objectives envisaged in the 
final report submitted to the United States of America and 
Canada, on December 11, 1929, by the Special International 
Niagara Board," the remedial works which are necessary 
to enhance the beauty of the Falls by distributing the 
waters so as to produce an unbroken crestline on the Falls. 
The United States of America and Canada shall request the 
International Joint Commission to make recommendations 
as to the nature and design of such remedial works and the 
allocation of the task of construction as between the United 
States of America and Canada. Upon approval by the 
United States of America and Canada of such recommenda- 
tions the construction shall be undertaken pursuant thereto 
under the supervision of the International Joint Commis- 
sion and shall be completed within four years after the date 
upon which the United States of America and Canada shall 
have approved the said recommendations. The total cost 
of the works shall be divided equally between the United 
States of America and Canada. 


1 Senate Doc. No. 128, 71st Cong., 2d sess. 
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ARTICLE Ii 


The amount of water which shall be available for the 
purposes included in Articles IV and V of this Treaty shall 
be the total outflow from Lake Erie to the Welland Canal 
and the Niagara River (including the Black Rock Canal) 
less the amount of water used and necessary for domestic 
and sanitary purposes and for the service of canals for the 
purposes of navigation. Waters which are being diverted 
into the natural drainage of the Great Lakes System 
through the existing Long Lac-Ogoki works shall continue 
to be governed by the notes exchanged between the Govern- 
ment of the United States of America and the Government 
of Canada at Washington on October 14 and 31 and Novem- 
ber 7, 1940, and shall not be included in the waters allocated 
under the provisions of this Treaty. 


[Tr. p. 207] ARTICLE IV 


In order to reserve sufficient amounts of water in the 
Niagara River for scenic purposes, no diversions of the 
water specified in Article III of this Treaty shall be made 
for power purposes which will reduce the flow over Niagara 
Falls to less than one hundred thousand cubic feet per 
second each day between the hours of eight a.m., E. S. T., 
and ten p.m., E. S. T., during the period of each year begin- 
ning April 1 and ending September 15, both dates inclusive, 
or to less than one hundred thousand cubic feet per second 
each day between the hours of eight a.m., E. S. T., and eight 
p.m., E. S. T., during the period of each year beginning 
September 16 and ending October 31, both dates inclusive, 
or to less than fifty thousand cubic feet per second at any 
other time; the minimum rate of fifty thousand cubic feet 
per second to be increased when additional water is required 
for flushing ice above the Falls through the rapids below 
the Falls. No diversion of the amounts of water, specified in 
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this Article to flow over the Falls, shall be made for power 
purposes between the Falls and Lake Ontario. 


ARTICLE V 


All water specified in Article ITI of this Treaty in excess 
of water reserved for scenic purposes in Article IV may be 
diverted for power purposes. 


ARTICLE VI 


The waters made available for power purposes by the 
provisions of this Treaty shall be divided equally between 
the United States of America and Canada. 


ARTICLE VIL 


The United States of America and Canada shall each 
designate a representative who, acting jointly, shall ascer- 
tain and determine the amounts of water available for the 
purposes of this Treaty, and shall record the same, and 
shall also record the amounts of water used for power diver- 
sions. 


[Tr. p. 208] ARTICLE VII 


Until such time as there are facilities in the territory 
of one party to use its full share of the diversions of water 
for power purposes agreed upon in this Treaty, the other 
party may use the portion of that share for the use of 
which facilities are not available. 
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ARTICLE IX 


Neither party shall be responsible for physical injury 
or damage to persons or property in the territory of the 
other which may be caused by any act authorized or pro- 
vided for by this Treaty. 


ARTICLE X 


This Treaty shall be ratified and the instruments of 
ratification thereof exchanged at Ottawa. The Treaty shall 
come into force upon the date of the exchange of ratifica- 
tions™ and continue in force for a period of fifty years and 
thereafter until one year from the day on which either 
party shall give notice to the other party of its intention of 
terminating the Treaty. 


Is Wirness Wueneor, the undersigned plenipotentiaries 
have signed this Treaty. 


Done in duplicate at Washington this twenty-seventh 
day of February, 1950. 


For tHe Unrrep States or AMERICA: 
Dean ACHESON 


For CanapDa: 
H. H. Wrone 


Wuezeas the Senate of the United States of America by 
their resolution of August 9, 1950, two-thirds of the Sena- 
tors present concurring [Tr. p. 209] therein, did advise and 
consent to ratification of the said treaty with the following 
reservation: 


‘‘The United States on its part expressly re- 
serves the right to provide by Act of Congress for 


2 Oct. 10, 1950. 


ae 
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redevelopment, for the public use and benefit, of the 
United States’ share of the waters of the Niagara 
River made available by the provisions of the Treaty, 
and no project for redevelopment of the United 
States’ share of such waters shall be undertaken 
until it be specifically authorized by Act of Con- 
gress.’’; 


Wuezsas the text of the aforesaid reservation was com- 
municated by the Government of the United States of 
America to the Government of Canada and thereafter the 
Government of Canada gave notice of its acceptance of the 
aforesaid reservation; 


Wuenreas the said treaty was ratified by the President 
of the United States of America on August 24, 1950, in pur- 
suance of the aforesaid advice and consent of the Senate 
and subject to the aforesaid reservation, and was duly rati- 
fied also on the part of Canada on October 5, 1950; 


Wuereas the respective instruments of ratification of 
the said treaty were duly exchanged at Ottawa on October 
10, 1950, and a protocol of exchange of instruments of rati- 
fication was signed on that date by the respective plenipo- 
tentiaries of the United States of America and Canada re- 
cording the acceptance by the Government of Canada of the 
aforesaid reservation; 


Anp Wuereas it is provided in Article X of the said 
treaty that the treaty shall come into force on the date of 
the exchange of ratifications; 


Now, THEREFORE, be it known that I, Harry 8. Truman, 
President of the United States of America, do hereby pro- 
elaim and make public the said treaty between the United 
States of America and Canada concerning uses of the 
waters of the Niagara River, to the end that the same and 
every article and clause thereof, subject to the reservation 
hereinbefore recited, may be observed and fulfilled with 
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good faith by the United [Tr. p. 210] States of America and 
by the citizens of the United States of America and all other 
persons subject to the jurisdiction thereof. 


In Tzestrmony Wueneor, I have hereunto set my hand 
and caused the Seal of the United States of America to be 
affixed. 


Done at the city of Washington this thirtieth 
day of October in the year of our 
Lord one thousand nine hundred 
fifty and of the Independence of 

[sEaL] the United States of America the one 
hundred seventy-fifth. 


Harry S Truman 


By the President: 


Dean ACHESON 
Secretary of State 
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Opinion and Order Dismiss; 
Application for License 


[Tr. p. 658] 


UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


In tHE Marrer 


of Prosect No. 


Power AUTHORITY OF THE STATE 2216 


or New York 


Opimion No. 298 


APPEARANCES 


For the People of the State of New York 
Jacob K. Javits, Attorney General of the State of 
New York. 
For the Power Authority of the State of New York 
> Thomas F'. Moore, Jr., Esquire, New York, New York 
! Samuel I. Rosenman, Esquire, New York, New York 
Philip C. Jessup, Esquire, New York, New York 


For American Public Power Association, et al. 

Northeutt Ely, Esquire, Washington, D. C. 
For National Rural Electric Cooperative Association and 

Rural Electric Cooperatives 

Lawrence Potamkin, Esquire, Washington, D. ©. 
For Rochester Gas and Electric Corporation 
e Edward F. Huber, Esquire, New York, New York 
> For the Staff of the Federal Power Commission 

John C. Mason, Esquire, Washington, D. C. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


Brerore COMMISSIONERS: 


Jerome K. Kuykendall, Chairman; Seaborn L. Digby, 
Frederick Stueck, William R. Connole and Arthur 
Kline. 


Is tHE Matrer 


of Prosscr No. 


Power AUTHORITY OF THE STATE 2216 


or New Yorke 


Opinion No. 298 


Opinion AND Orper Dismisstne APPLICATION FOR LICENSE 
(Issued November 30, 1956) 


There is before us an application by the Power Au- 
thority of the State of New York under Section 4 (e) of 
the Federal Power Act for the issuance of a license for a 
hydroelectric project (Project No. 2216) to develop and 
utilize all of the waters of the Niagara River which it 
is permissible to divert for power purposes in the United 
States under the terms of the 1950 treaty between the 
United States and Canada. The principal questions which 
arise are whether a reservation made in the treaty as a 
condition to the advice and consent of the United States 
Senate thereto is valid and therefore effective to prevent 
our jurisdiction attaching to the water diverted under the 
treaty and whether, in any case, we are empowered to pass 
upon the validity of the treaty reservation. 


The present application was filed August 20, 1956, with 
an amendment thereto, September 19, 1956. A number 





ig 


<! 
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of petitions to intervene were granted by the Commission 
by orders issued October 25, 1956, and November 1, 1956, 
as follows: Niagara Mohawk Power Corporation, Attor- 
ney General of the State of New York on behalf of the 
People of New York, National Rural Electric Cooperative 
Association and 28 rural electric cooperatives or associa- 
tions distributing electric power in the States of New 
York, Ohio and Pennsylvania, Rochester Gas and Electric 
Corporation, County of Niagara, New York, City of Nia- 
gara Falls, New York, American Public Power Associa- 
tion, Municipal Electric Utilities Association of New York 
State, City of Jamestown, New York, and the Town of 
Lewiston, New York. Oral argument was held on Novem- 
ber 14, 1956, at which the application, the 1950 treaty, and 
the reservation were discussed in detail. 


[Tr. p. 660] The application proposes a project which, 
briefly, would consist of an intake structure located about 
three miles above the falls on the Niagara River, two 
covered conduits extending about 4.5 miles from the intake 
around the falls to a proposed pumping-generating plant 
and reservoir at Lewiston, New York, an open canal by 
which the water will be carried about one mile from the 
pumping-generating plant and reservoir to the main power- 
house, which is also located at Lewiston at the edge of 
the river and consists of intake structures on the top of 
the cliff, and a generating station at the bottom of the 
cliff containing thirteen 150,000 kw units. 


Up to now power development on the American side at 
Niagara Falls has been under the authority of a license 
issued on March 2, 1921, for Project 16 and now held by 
Niagara Mohawk Power Corporation. Niagara Mohawk’s 
Schoellkopf generating station at the Falls was rendered 
inoperative by a rock slide on June 7, 1956, but the com- 
pany has filed an application requesting authority to 
restore the station in part. The application of Power 
Authority proposes that if Niagara Mohawk will consent 
to the surrender of its license for Project 16 it will sell it 
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an amount of power equivalent to that which it has hitherto 
produced by this project. 


Power Authority’s proposal is designed to make use 
of all the water available under the 1950 treaty, the pur- 
pose of which was to preserve the beauty of Niagara Falls 
and to bring about the full use of the water resources of 
the Niagara River. The American share up to the time of 
the treaty had been only 32,500 cfs, made available under 
the treaty of 1909 and through subsequent exchanges of 
notes between the United States and Canada, and has been 
utilized, up to the time of the rock slide, by Niagara 
Mohawk’s Project 16. The 1950 treaty increased this 
amount by providing that the United States and Canada 
should divide equally the water flowing in the Niagara 
River (with certain adjustments) less 50,000 cfs at certain 
times and 100,000 cfs at other times, to preserve the beauty 
of the Falls. 


When the Senate of the United States on August 9, 
1950, advised and consented to the ratification of the 1950 
treaty, it included the following reservation: 


The United States on its part expressly reserves 
the right to provide by Act of Congress for re- 
development, for the public use and benefit, of the 
United States’ share of the waters of the Niagara 
River made available by the provisions of the 
Treaty, and no project for redevelopment of the 
United States share of such waters shall be under- 
taken until it be specifically authorized by Act of 
Congress (1 UST 694, 699). 


[Tr. p. 661] Thereafter Canada accepted the reserva- 
tion and on August 24, 1950, the treaty, including the 
reservation, was ratified by the President of the United 
States. It was ratified by Canada on October 5, 1950. Rati- 
fications were exchanged at Ottawa on October 10, 1950. 
The treaty was proclaimed by the President on October 30, 
1950, and entered into force October 10, 1950. 
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_ It is clear that the purpose of the reservation was to 
require further action by Congress prior to redevelopment 
of the power site at Niagara Falls. The Senate Committee 
Report (Executive Rept. No. 11, 81st Cong., 2d Sess., p. 7) 
states: 


Thus without the reservation the redevelopment for 
power purposes would be governed by the Federal 
Power Act. The committee intends by the reserva- 
tion to retain that power in the hands of the Con- 


gress. 


In the absence of the treaty reservation we would act 
on the Power Authority’s application in accordance with 
the provisions of the Federal Power Act. But if we are to 
accept the injunction of the reservation as it stands, we 
would have no authority to consider the application of the _ 
Power Authority on its merits. 


In its application and oral argument the Power Au- 
thority contends that the reservation is not a part of the 
treaty because it relates entirely to a matter of domestic 
concern in that it attempts to amend or repeal in part the 
Federal Power Act. Therefore, it argues, the reservation 
_ cannot supersede the Power Act as a treaty and cannot do 
so as an act of Congress as it only represents action on the 
part of the Senate. There is involved a question of 
whether this type of reservation may be attached to the 
treaty under Article IT, Section 2 of the Constitution, 
which provides that the President ‘‘shall have Power, by 
and with the Advice and Consent of the Senate, to make 
Treaties, provided two-thirds of the Senators present con- 
cur, * * *,’? and whether the reservation here became a part 
of the treaty through its acceptance by Canada and procla- 
mation by the President. 


However, we do not believe that we can reach any of 
these questions. We have several times said and have 
been supported by the authorities that we will not deter- 
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mine the constitutionality of an act of Congress. East Ohto 
Gas Co.,1 F. P. C. 586, 592; Mississippi River Fuel Corp., 
2 F. P. C. 170, 175; Central Nebraska Public Power and 
Irr. Dist., 5 F. P. C. 165, 172; Panitz v. District of Colum- 
bia, 122 F. 2d 39, 41-42 (C. A. D. C.); Todd v. S. E. C., 137 
F. 2d 475, 478 (C. A. 6); Engineers Public Service Co. v. 
S. E. C., 138 F. 2d 936, 952 (C. A. D. C.); Davies Ware- 
house Company v. Bowles, 321 U. S. 144, 152-153. [Tr. p. 
662] Where, as here, there is action by the Senate,* which 
was ratified by the President purportedly under the treaty- 
making power of the Constitution, we likewise cannot de- 
termine its validity and this is especially true since the 
action is that of the legislative branch of the government, of 
which we are an arm and of whose intention we can have 
no doubt. 


Since the reservation here was intended by the Senate 
as part of the treaty and was intended to prevent our 
jurisdiction attaching to the water made available by the 

| treaty, it is entirely authoritative with us as the supreme 
\ Law of the Land under Article VI of the Constitution. 
Thus assuming the validity of the reservation, before we 
may consider the Power Authority’s application on its 
merits, it would seem the Congress must take action in 


* A’ committee of the House of Representatives apparently 
assumed the validity of the treaty reservation when in 1953 a bill, 
H. R. 4351, 88d Cong., lst Sess., was introduced which would have 
amended the Federal Power Act and authorized issuance of a 
license on this project. The report on the bill (House Report No. 
713), stated (p. 4): 
“‘This reservation was adopted pursuant to the recommenda- 
tion in the report of the Senate Committee on Foreign 
Relations. The Committee recommended that the Congress 
instead of the Federal Power Commission under the Federal 
Power Act decide what method of additional development 
is in the best public interest.’’ 

To the same effect, see House Report No. 2635, 84th Cong., 2d 

Sess. (1956), p. 7. None of the bills introduced into the Senate 

or House passed Congress. 
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accordance with the reservation to permit redevelopment 
under the Federal Power Act of the waters of the Niagara 
River made available by the 1950 treaty. 


The Commission further finds: 


We are without authority to issue a license for the re- | 
development (Project No. 2216) proposed by the Power | 
Authority of the State of New York. i 


The Commission orders: 
The aforesaid application for license for Project No. 
2216 is dismissed. 
By the Commission. 
Leon M. Fuqvay, 


Leon M. Fuquay, 
Secretary. 
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UNITED STATES OF AMERICA 
FEDERAL POWER COMMISSION 


In THE Martrer 


of Progzct No. 


Power AUTHORITY OF THE STATE 2216 


or New York 


(Issued November 30, 1956) 


Digby and Stueck, Commissioners, concurring: 


We agree with the majority that the question of whether 
the reservation initiated by the Senate to the 1950 treaty 
is valid and binding upon this Commission is not a matter 
on which we are empowered to make a determination. How- 
ever, we believe that the Commission’s position should be 
clear in any court proceeding that may arise so as to avoid 
an unnecessary remand to make a determination that could 
be made here without entering at all into the merits of 
the case. Therefore we have considered the treaty reser- 
vation as to whether it is properly part of the 1950 treaty, 
and conclude that it is part of such treaty and ‘‘supreme 
Law of the Land’’ under the authority of Article VI of 
the Constitution of the United States. 


In the first place it is plain that a treaty is not only 
a contract between sovereign nations but may contain pro- 
visions which affect local law within the nation (see Mis- 
souri v. Holland, 252 U. S. 416) and it is said that the 
treaty-making power is in terms unlimited (see Geofroy v. 
Riggs, 133 U. S. 258, 266-267). 


The broad treaty powers are initially at the disposal 
of the President, who is free to enter upon and carry on 
negotiations with another country without advising the 
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Senate. In order, however, to give the Senate an effective 
part in treaty making, the Constitution prevents the con- 
clusion of international treaties except upon the advice and 
consent of the Senate. If, notwithstanding this apparent 
coordinate authority in treaty making, the Senate may do 
nothing more than give or withhold its consent, a treaty 
otherwise desirable from the standpoint of the national 
interest might fail of passage. 


It has long been recognized that the Senate may specify 
reservations, understandings, or other forms of amend- 
ment in a proposed treaty in giving its advice and consent 
to subsequent ratification by the President, Doe v. Braden, 
16 How. 635, 656 (57 U. S. 327, 330). In addition, at page 
81 of Crandall on ‘‘Treaties Their Making and Enforce- 
ment’’ (2d Hd. 1916), it is said [Tr. p. 664]: 


Not usually consulted as to the conduct of negotia- 
tions, the Senate has freely exercised its co-ordinate 
power in treaty making by means of amendments. 
In case a treaty as negotiated is not acceptable in 
some of its provisions to the Senate, it is the prac- 
tice of that body, if it gives its advice and consent 
to the ratification, to do so with specific amendments, 
which renders unnecessary the re-submission of the 
instrument after the consent of the other party to 
the designated changes has been obtained. * * * 


In its Resolution of March 3, 1909, advising and con- 
senting to the proposed United States-Canadian Boundary 
Waters Treaty of 1909, the Senate set forth an amendment 
of understanding, relating to rights of owners of lands 
under water on either side of the international boundary 
and other matters of domestic concern, which was accepted 
by the Government of Great Britain prior to its ratification 
(see Senate Document No. 165, 83d Cong., 2d Sess., p. 111). 


When the Senate gave its advice and consent to the 
ratification of the Mexican Water Treaty of 1945, it at- 
tached numerous reservations. Reservation (a) included 
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by the Senate in that treaty (59 Stat. 1219, 1263-1264), 
provides: 


(a) That no commitment for works to be built by 
the United States in whole or in part at its expense, 
or for expenditures by the United States, other than 
those specifically provided for im the treaty, shall 
be made by the Secretary of State of the United 
States, the Commissioner of the United States Sec- 
tion of the International Boundary and Water Com- 
mission, the United States Section of said Commis- 

sion, or any other officer or employee of the United 
States, without prior approval of the Congress of 
the United States. * * ° 


This reservation is very similar to the reservation in- 
cluded in the 1950 treaty with Canada. 

It does not appear to us material to determine whether 
the 1950 treaty created a new source of water for the 
generation of power or relieved a limitation on an existing 


source. In any case the effect of the treaty was to make 
available greater hydro resources for use in the United 
States which otherwise could not be touched without the 
possibility of our affecting our relations with Canada. The 
Senate could have chosen to refuse to give its consent to 
the treaty. It did not do so, but was privileged to do as 
it did, to give its consent only on condition that the waters 
made available be developed as specifically authorized by 
Congress. The [Tr. p. 665] reservation thus represented 
an exercise by the Senate of its prerogative to advise and 
consent in the treaty-making process. 


Frederick Stueck, Commissioner 
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[Trmz or ComMIssION AND Proceepines OmiTTep] 


Application for Rehearing 


(Tr. p. 668] DECEMBER 4, 1956 


Power Authority of the State of New York hereby 
applies pursuant to the provisions of Section 313 of the 
Federal Power Act and § 1.34 of the Commission’s Rules of 
Practice and Procedure for a rehearing with respect to the 
above-described Application filed with the Federal Power 
Commission on August 20, 1956, amended on September 
19, 1956 and dismissed by Order of the Commission on 
November 30, 1956. 


The grounds relied upon are: 


1. The Commission erred in holding that the ‘‘reserva- 
tion’’ attached to the 1950 Treaty between the United States 
and Canada is entirely authoritative with the Commission 
[Tr. p. 669] ‘‘as the supreme Law of the Land under Article 
VI of the Constitution”’; 


2. The Commission erred in holding that where, as 
here, there was ‘‘action by the Senate, which was ratified 
by the President purportedly under the treaty-making 
power of the Constitution’’, the Commission cannot deter- 
mine the validity of such action; 


3. The Commission erred in holding that the action of 
the Senate in approving the reservation was the action ‘‘of 
the legislative branch of the government’’; 


4. The Commission erred in assuming the validity of 
the reservation; 


5. The Commission erred in holding that in making a 
decision with respect to the legal effectiveness of the reser- 
vation it must do so as an arm of the legislative branch 
of the government; 
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6. The Commission erred in failing to exercise the full 
judicial powers vested in it by the Federal Power Act; 


7. The Commission erred in holding that before the 
Commission may consider the merits of the Power Author- 
ity’s plan for Niagara development as set forth in the appli- 
cation, Congress must act; 


8. The Commission erred in finding that the Commis- 
sion is without authority to issue the license; 


9. The Commission erred in dismissing the application. 


The application for rehearing should be granted and 
upon rehearing a final order granting the license should 
be entered for all the reasons set forth in the license appli- 
cation and in the memorandum dated November 14, 1956 
in support thereof and in particular for the following 
reasons stated in such memorandum [Tr. p. 670]: 


1. The Federal Power Commission has the right and 
duty to entertain the license application and hence must 
determine whether the ‘‘reservation’’ removed from its 
jurisdiction the waters of the Niagara River ‘‘made avail- 
able’’ for power purposes by the 1950 Treaty; 


2. The rights and powers of the United States and of 
the State of New York with respect to the Niagara River 
are not derived from the 1909 or the 1950 Treaty. Those 
treaties merely placed limitations on the exercise of exist- 
ing rights and powers; 


3. The ‘‘reservation,’’ if a valid exercise of the treaty- 
making power, would repeal pro tanto the Federal Power 
Act by removing Niagara River waters from the jurisdic- 
tion of the Commission; 


4. The ‘‘reservation’’ to the 1950 Treaty deals with a 
matter which is professedly and by common acknowledg- 
ment of both the United States and Canada of wholly 
domestic concern to the United States and does not affect 
Canada’s rights or obligations under the Treaty; 
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5. Since the ‘‘reservation’’ concerns a matter of wholly 
domestic concern to the United States, it is not a valid 
exercise of the treaty-making power; 


6. The ‘‘reservation’’ is not a legally effective reserva- 
tion and is not part of the 1950 Treaty but is merely a 
' declaration of Senate policy which derives no legal effective- 
ness from being attached to the 1950 Treaty which is 
concededly valid; 


7. The ‘‘reservation’’ to the 1950 Treaty is not law 
under the Supremacy Clause of the Constitution but merely 
an ineffective attempt by the Senate, without the concur- 
~ rence of the House, to repeal pro tanto the Federal Power 
Act [Tr. p. 671]; 


8. The 1950 Treaty is in full force and effect despite 
_ the fact that the purported ‘‘reservation’’ is of no legal 
effect. 


Conclusion 


The application for rehearing should be granted and 
upon rehearing a final Order should be issued granting the 
license. 


In Wrrness Wuereor, Applicant has caused its name 
to be hereunder signed by Robert Moses, its Chairman and 
its corporate seal to be hereto affixed by W. S. Chapin, its 
General Manager and Secretary thereunto duly authorized, 
this 4th day of December, 1956. 


Power AUTHORITY OF THE STATE 
or New York 
By Rosest Moses 
Chairman 


Attest: W.S. Caarm 
General Manager and Secretary 
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[Trruz oF ComMIssion anp Proceepryes Omirrep} 


Order Denying Rehearing 
(Issued January 2, 1957) 


Application for rehearing of the Commission’s opinion 
and order issued November 30, 1956, in this matter, was 
filed by the Power Authority of the State of New York 
on December 4, 1956. 


The Commission finds: 


The assignments of error and grounds for rehearing 
of the opinion and order of November 30, 1956, set forth 
no new facts and no new principles of law which either 
were not fully considered by the Commission when it 
adopted its opinion and order or, having been now con- 
sidered, warrant either the vacation or the modification 
of such opinion and order. 


The Commission orders: 


The application for rehearing filed herein by Power 
Authority on November 30, 1956, be and it is hereby denied 
by the Commission. 


By the Commission. 
J. H. Gurame 


J. H. Gutride, 
Acting Secretary. 
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STATEMENT OF QUESTION PRESENTED 


Does the reservation included by the Senate in its advice 
and consent to ratification of the 1950 Treaty Between the 
United States and Canada, which reservation reads as 
follows: 


‘<The United States on its part expressly reserves 
the right to provide by Act of Congress for redevel- 
opment, for the public use and benefit, of the United 
States’ share of the waters of the Niagara River 
made available by the provisions of the Treaty, and 
no project for redevelopment of the United States’ 
share of such waters shall be undertaken until it be 
specifically authorized by Act of Congress.’ 


deprive the Federal Power Commission of authority under 
the Federal Power Act to issue a license for development of 
electric power from the United States’ share of the waters 
of the Niagara River? 
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1. The Rights of the United States and of the State 
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. The Treaty-making Power May Constitutionally 
Be Exercised Only With Reference to Matters 
Involving the Foreign Relations of the United 


. The Senate Declaration, Included as a Reser- 
vation in the Resolution Advising and Consent- 
ing to the Ratification of the 1950 Treaty, Did 
Not Involve the Foreign Relations of the United 
States but Related Solely to a Matter of Purely 
Domestic Concern 


. A Senate Reservation May Become Part of a 
Treaty or, as in This Case, May Merely Consti- 
tute a Declaration of Policy 


. The Senate Reservation Was Not a Part of the 


1950 Treaty and Neither the ‘‘Acceptance’’ by 
Canada nor the Proclamation by the President 
Could Make It a Part of That Treaty 


. The Question of the Legal Effect to Be Given 
to the Senate Reservation to the 1950 Treaty Is 
a Judicial and Not a Political Question 


. A Holding That the Senate Reservation Does 
Not Amend Pro Tanto the Federal Power Act 
Will Not Affect the Validity of the 1950 Treaty 


. Although the Senate May by a Valid Reserva- 
tion to a Treaty Defer the Self-executing Char- 
acter of the Treaty the Purported Reservation 
to the 1950 Treaty Is Addressed to the Execu- 
tion, Not of the Treaty, but of a Domestic 
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IN THE 


- UNITED STATES COURT OF APPEALS 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Power AUTHORITY OF THE STATE OF 
New Yors, 
Petitioner, 
Vv. No. 13652 


F'epERAL Power ComMMISssION, 
Respondent. 


ON PETITION FOR REVIEW OF ORDER OF THE 
FEDERAL POWER COMMISSION 


BRIEF FOR PETITIONER 
Jurisdictional Statement 


Petitioner is a corporate municipal instrumentality and 
a political subdivision of the State of New York with the 
duty of developing the hydroelectric power resources of the 
State of New York in the Niagara and St. Lawrence Rivers 
(N. Y. Pub. Auth. Law §§ 1000 et seg.; Tr. pp. 173 et seq.; 
Joint Appendix (JA) pp. 9, 17-18). 


Respondent is a Federal administrative agency with the 
duty of licensing power projects on any stream over which 
Congress has jurisdiction under the Commerce Clause of the 
Federal Constitution except streams specifically removed 
from its jurisdiction by the Congress (Federal Water Power 
Act of 1920, 41 Stat. 1063, as amended, now Part I of the 
Federal Power Act, 49 Stat. 838; 16 U.S. C. §§ 791a e¢ seq.; 
U. S. Const. Art. I, § 8). 


The Niagara River is a stream over which Congress has 
jurisdiction under the Commerce Clause (Federal Power 
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Commission v. Niagara Mohawk Power Corp., 347 U. S. 
239 (1954) ; JA 13-14). 


On August 20, 1956 petitioner, a ‘‘municipality’’ within 
the definition of Section 3(7) of the Federal Power Act, filed 
with respondent an application for a license under Section 
4(e) of that Act for a power project for development of the 
Niagara River. (Tr. pp. 155 et seg.; JA 9-32) Under Sec- 
tion 7(a) of the Act respondent is required to give prefer- 
ence to such application. 


Respondent, on November 30, 1956, issued its opinions, 
findings and order (JA 33-42) dismissing petitioner’s ap- 
plication on the ground that it was without authority to 
issue a license for the project (No. 2216) because of the 
injunction of the reservation which the Senate included in 
its advice and consent to ratification of the Treaty between 
the United States and Canada Concerning Uses of the 
Waters of the Niagara River, signed on February 27, 1950 
(1 U.S. T. 694, 699; T. I. A. S. No. 2130; JA 25-32). That 
reservation reads: 


*‘The United States on its part expressly reserves 
the right to provide by Act of Congress for redevel- 
opment, for the public use and benefit, of the United 
States’ share of the waters of the Niagara River 
made available by the provisions of the Treaty, and 
no project for redevelopment of the United States’ 
share of such waters shall be undertaken until it be 
specifically authorized by Act of Congress.’? 


On December 4, 1956, within thirty days of the issuance 
of respondent’s order, petitioner filed an application for 
rehearing (JA 43-45) pursuant to the provisions of Sec- 
tion 313(a) of the Federal Power Act. 


In its application for rehearing petitioner set forth spe- 
cifically the grounds upon which it was based (JA 43-44) 
and in particular urged that respondent erred in holding 
that the reservation is entirely authoritative with respond- 
ent as ‘‘the supreme Law of the Land’’ under Article VI of 
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the Constitution (JA 38) and in finding that it was there- 
fore without authority to issue the license (JA 39). 


On January 2, 1957, respondent issued an order denying 
petitioner’s application for rehearing (JA 46). 


On January 4, 1957, petitioner filed with this Court a 
petition praying that the order of November 30, 1956 be 
set aside in whole (JA 1-7). The petition was filed within 
sixty days after issuance of respondent’s order denying 
petitioner’s application for rehearing, pursuant to the pro- 
visions of Section 313 (b) of the Federal Power Act. 


On February 8, 1957, respondent certified and filed with 
this Court a transcript of the entire record upon which the 
order complained of was entered. Thereupon exclusive 
jurisdiction became vested in this court to affirm, modify 
or set aside respondent’s order in whole or in part (Federal 
Power Act, §313 (b)), to compel action by respondent 
unlawfully withheld and to set aside any action, finding or 
conclusion of respondent found to be not in accordance 


with law, contrary to constitutional right, or short of statu- 
tory right (Administrative Procedure Act, §10 (e); Act 
of June 11, 1946 c. 324; 60 Stat. 243; 5 U. S. C. § 1009(e)). 


Statement of Case 
Use of the Niagara for Power Prior to 1950 


The United States, considered as a nation in terms of its 
relationships with foreign nations, has always possessed 
and has asserted the right to use the waters of its boundary 
streams. (21 Opp. Atty. Gen. 274, 277, 278, 282-283 (1895) ; 
infra, p. 20). 


The State of New York has sovereign and proprietary 
rights in the bed and waters of the Niagara River because 
it is a public river and since 1892 has been exercising such 
rights by authorizing diversions of water from the river for 
power purposes. (L. of N. Y. 1892, ¢. 513; L. 1896, c. 968; 
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L. 1918 ¢. 597; L. 1921, ¢. 579; L. 1928, ec. 242; Supplement to 
Joint Appendix (Supp. JA) pp. 4, 52-53, and Appendix A; 
JA 17-24; see Point I, infra). 


The Federal Government has a right, paramount to 
those of the State of New York, to enact legislation regu- 
lating the use of waters of the Niagara River because it is a 
navigable river, and in 1899 began exercising such right 
(River and Harbor Act of 1899; 30 Stat. 1121; 33 U.S. C. 
401). By the Burton Act of 1906 the United States began 
licensing diversions of water from the river for power 
purposes (Act of June 29, 1906, 34 Stat. 626). See also 
Pub. Res. No. 45, 64th Cong. 2nd Sess., Jan. 19, 1917; Pub. 
Res. No. 8, 65th Cong., Ist Sess., June 30, 1917, Pub. Res. 
No. 33, 65th Cong., 2nd Sess., June 29, 1918; Supp. JA 
pp. 5-6. 


In these exercises of its dominant right, the Federal 
Government did not extinguish the prior exercises by the 
State of its rights; the State grantees were also licensed by 
the Federal Government and the terms of the respective 


authorizations were complementary. 


Pursuant to the request of Congress contained in the 
Burton Act, the President negotiated with Great Britain 
(on behalf of Canada) the International Boundary Waters 
Treaty, signed January 11, 1909 (36 Stat. 2448). Article V 
provided in effect that both parties considered it expedient 
to limit the amount of water diverted from the Niagara, 
and that accordingly the United States would limit its diver- 
sions for power purposes to 20,000 cfs and Canada to 
36,000 cfs (Supp. JA Appendix B). 


In 1920 the Federal Water Power Act was enacted, es- 
tablishing respondent, Federal Power Commission, and 
delegating to it authority to license power projects in any 
of the ‘‘streams or other bodies of water over which Con- 
gress has jurisdiction under its authority to regulate com- 
merce with foreign nations and among the several States.’’ 
(41 Stat. 1063, as amended, now Part I of the Federal 
Power Act; 49 Stat. 838, 16 U.S. C. §§ 791a et seq.). 
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During the debate on the Act, amendments were offered 
in both houses which would have removed the Niagara from 
the jurisdiction of the Federal Power Commission. These 
amendments were supported on the ground that since the 
1909 Treaty limited the amount of water permitted to be 
diverted from the Niagara, there should be special legisla- 
tion dealing with that river. The amendments were de- 
cisively defeated. (58 Cong. Rec. 2034; 59 Cong. Rec. 1495; 
Supp. JA pp. 8-9 and Appendix C). The argument against 
them was expressed by Senator Wadsworth of New York: 


‘‘Such a treaty is now in effect; other treaties may be 
added to tt; other provisions may be added to it more 
restrictive or more liberal, as the case may be. That 
is for the two countries to decide, but when the coun- 
tries have decided how much water each may divert, 
then, from that point on, in what respect does the 
problem differ from the problem presented upon the 
Hudson River * * *? So long as this bill is careful to 
clothe the Federal Government through this com- 
Mission with power to control this question, to 
straighten out the uncertainty that has existed at this 
particular point for 30 years as to the right of any- 
body to do anything, then I think we are perfectly 
safe.’’? (59 Cong. Rec. 1486; Supp. JA, Appendix C 
pp. 2-3; Emphasis added). 


The history and purpose of the Act have been sum- 
marized by the Supreme Court: 


‘‘Hixtensive review of the need for integration of 
federal activities affecting waterways, see, e.g., Re- 
port of Secretary of War Stimson, H. RB. Doc. No. 929, 
62nd Cong., 3d Sess. 32-35 (1912), and of the breadth 
of authority granted to the Commission by Congress 
in response to that need is hardly necessary to estab- 
lish the role of the Commission in hydroelectric 
power development. See, e.g., First Iowa Coop. v. 
Power Comm’n., 328 U. S. 152, 180, 181, and cases 
cited. From the time that the importance of power 
sites was brought to the public and congressional 
consciousness during the administration of President 
Theodore Roosevelt, the significant development has 
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_ been the devising of a general power policy instead 
of ad hoc action by Congress, with all the difficulties 
and dangers of local pressures and log-rolling to 
which such action gave rise. See the Veto Messages 
of Presidents Roosevelt and Taft, e.g., 36 Cong. Ree. 
3071 (Muscle Shoals, Ala., 1903) ; 42 Cong. Rec. 4698 
(Rainy River, 1908) ; H. R. Doc. No. 1350, 60th Cong., 
2d Sess. (James River, 1909) ; H. R. Doc. No. 899, 62d 
Cong., 2d Sess. (White River, 1912); S. Doc. No. 949, 
62d Cong., 2d Sess. (Coosa River, 1912 * * * [The 
Court here referred to the legislative steps in the 
establishment of respondent. 41 Stat. 1063; 46 Stat. 

_ 797] * * * These enactments expressed general poli- 
cies and granted broad administrative and investiga- 
tive power, making the Commission the permanent 
disinterested expert agency of Congress to carry out 
these policies. Cf. 41 Stat. 1065, as amended, 49 Stat. 

— 839,16 U.S. C. § 797; 3 Report of President’s Water 
Resources Policy Comm’n 501 (1950.)’’ (United 
States ex rel Chapman v. Federal Power Commission, 
345 U. S. 153, 167-168 (1952). (Emphasis added). 


On March 2, 1921 respondent issued its first license; this 
was to a prior licensee of the State of New York, The 
Niagara Falls Power Company (a predecessor of Niagara 
Mohawk Power Corporation) for Project 16 on the Niagara 
River. It authorized a project which would divert until 1971 
19,500 cfs of water for power purposes (F. P. C. An. Rep. 
1921 pp. 109, 195-196). 


In 1925 respondent issued a license for a power project 
to another prior licensee of the State of New York, Hydranu- 
lic Race Company, to divert 275 cfs (F. P. C. An. Rep. 1925 
pp. 109-111), and amended the license for Project 16 to per- 
mit The Niagara Falls Power Co. to divert the remaining 
225 cfs of the 20,000 cfs specified in the 1909 Treaty (F. P. C. 
An. Rep. 1926 pp. 56-58). 


In 1928 The Niagara Falls Power Co. succeeded to the 
rights of Hydraulic Race Company, and, upon surrender of 
the Race Company’s license, respondent issued a temporary 
license to the Power Company authorizing diversion, until 
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further order of respondent, of its 275 cfs (F. P. C. An. Rep., 
1928, p. 138). 


In May 1941, because of the need for additional power 
for war purposes, notes were exchanged between Canada 
and the United States, in which it was agreed that the 
United States could temporarily divert 5,000 cfs from the 
Niagara for power purposes in addition to the amount spe- 
cified in the 1909 Treaty (55 Stat. 1276). Diversion of an 
additional 7,500 cfs was agreed to in an exchange of notes 
in October and November 1941 (55 Stat. 1380). Im each 
instance, as soon as the use of additional water was agreed 
upon, respondent, without any further delegation of au- 
thority from Congress, amended the license for Project 16 
to permit the licensee to use such water until further order 
of respondent (2 F. P. C. 461; 3 F. P. C. 659). 


The 1950 Niagara Treaty 


On February 27, 1950 the United States and Canada 
signed the ‘‘Treaty Concerning the Uses of the Waters of 
the Niagara River.’’ (JA 25-32). The preamble states the 
reasons for the treaty. It begins: 


‘<The United States of America and Canada, rec- 
ognizing their primary obligation to preserve and 
enhance the scenic beauty of the Niagara Falls and 
River and, consistent with that obligation, their com- 
mon interest in providing for the most beneficial use 
of the waters of that River,’’ 


After references to the earlier agreements, it continues: 


‘‘Recognizing that the supply of low-cost power in 
northeastern United States and southeastern Canada 
is now insufficient to meet existing and potential re- 
quirements and considering that the water resources 
of the Niagara River may be more fully and efficiently 
used than is now permitted by international agree- 
ment, 


‘<Desiring to avoid a continuing waste of a great 
natural resource and to make it possible for the 
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United States of America and Canada to develop, for 
the benefit of their respective peoples, equal shares 
of the waters of the Niagara River available for 
power purposes, and 

‘¢Realizing that any redevelopment of the Niagara 
River for power in the United States of America and 
Canada is not advisable until the total diversion of 
water which may be made available for power pur- 
poses is authorized permanently and any restrictions 
on the use thereof are agreed upon, * * * The United 
States of America * * * and Canada * * * have agreed 
upon the following articles:’’ 


Article I of the Treaty terminated the provisions of 
Article V of the 1909 Treaty and of the exchanges of notes 
in 1941 relating to diversion of Niagara water for power 


purposes. 


By Article IL the parties agree to complete certain 
remedial works, to assign the task of both planning and 
supervising their construction to the International Joint 
Commission established by the 1909 Treaty, and to divide 
the total cost of these remedial works equally. 


Article III defines the amount of water available for the 
purposes of Article IV and V. In general it is the total 
outflow of Lake Erie less the amount of water used and 
necessary for domestic and sanitary purposes and for the 
service of canals for purposes of navigation. 


Article IV specifies the amount of water which must be 
left in the river to insure a flow over the falls for scenic 
purposes. The amounts are regulated according to the 
tourist season, with the larger quantity—100,000 cfs— 
specified for the daylight hours from April through October, 
and a smaller amount—50,000 cfs—at night and during the 
winter. 


Article V reads: ‘‘All water specified in Article II of 
this Treaty in excess of water reserved for scenic purposes 
in Article IV may be diverted for power purposes.”’ 


Article VI reads: ‘‘The waters made available for 
power purposes by the provisions of this Treaty shall be 
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divided equally between the United States of America and 
Canada.’’* 


By Article VII the parties agree to designate representa- 
tives to determine jointly the amount of water available for 
the purposes of the Treaty. 


Article VIII reads: ‘‘Until such time as there are facili- 
ties in the territory of one party to use its full share of 
the diversions of water for power purposes agreed upon 
in this Treaty, the other party may use the portion of that 
share for the use of which facilities are not available.’’ 


By Article IX each party disclaims responsibility for 
physical injury or damage to persons or property in the 
territory of the other. 


Article X provides: 


‘‘The Treaty shall come into force upon the date 
of the exchange of ratifications and continue in force 
for a period of fifty years and thereafter until one 
year from the day on which either party shall give 
notice to the other party of its intention of terminat- 
ing the Treaty.’’ 


It will be noted that the Treaty is careful to spell out 
that the remedial works to protect and enhance the scenic 
beauty of the Falls be constructed in the river under the 
supervision of the Joint Commission. The Treaty also pro- 
vides that representatives designated by each country act- 
ing jointly shall determine the amounts of water available 
for the purposes of the Treaty. However, the Treaty does 
not say how or by whom the facilities on each shore to 
utilize the permitted diversions for power purposes shall be 
built. Each party is left free to deal with this problem as 
it sees fit. Such facilities for developing the power on each 


* Under this article the United States may divert for power 
purposes at night and during the off-season an average of approx- 
imately 75,000 cfs (Application Exh. I, Tr. p. 225), as compared 
to 20,000 cfs under the 1909 Treaty. 
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side of the river are, under the terms of the Treaty, to be 
completely independent of each other both in construction 
and operation. 


When the President transmitted the Treaty to the Senate 
on May 2, 1950, he stated in part: 


“When the Niagara treaty has been ratified the 
question will naturally arise as to how addttional 
facilities shall be developed to achieve the best use 
of water to be diverted for power purposes. * °° 


‘This is a question, however, which is not deter- 
mined by the treaty itself. It ts a question which we 
in the United States must settle under our own pro- 
cedures and laws. It would not be appropriate either 
for this country or for Canada to require that an 
international agreement between them contain the 
solution of what ts entirely a domestic problem’’ 
(Italics supplied; Senate Executive N, 81st Cong. 
2d Sess. p.3; JA 19, 20; Supp. JA p. 15). 


The Senate Committee on Foreign Relations in its report 
of August 2, 1950, recommended that the Senate promptly 
give its advice and consent to ratification and stated in part 
(Senate Executive Report No. 11, 8lst Cong., 2d Sess. 
pp. 6-7): 


‘“‘How additional power will be developed and 
financed on the United States side is a matter for the 
Conarees to determine once the treaty has gone into 
effect.’’ 


“‘ Although these questions are domestic in nature, 
the committee believes it wise and therefore recom- 
mends that the Senate advise and consent to the 
ratification of the treaty, subject to the following 
reservation: 


[here follows the text of the res- 
ervation, quoted supra, p. 2] 
“<The Committee ts fully aware that the subject 


matter of the reservation concerns the United 
States constitutional process alone. It deems it 


ows IG 1 Ate 
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important, however, that all interests in the United 
States should be considered, and that the implemen- 
tation of the treaty shall be made by specifically 
authorized acts of Congress. Thus without the 
reservation the redevelopment for power purposes 
would be governed by the Federal Power Act. The 
committee intends by the reservation to retain that 
power in the hands of Congress.’? (Emphasis sup- 
plied; Supp. JA pp. 16-17). 


On August 9, 1950 the Senate after very little debate— 
none of which bears on the question of the reservation— 
adopted, by a two-thirds vote of the Senators present, a 
resolution advising and consenting to ratification of the 
treaty with the reservation. (96 Cong. Rec. 12095). 


Meanwhile, the Canadian Parliament had approved the 
treaty in June 1950 (Report of the Dept. of External Affairs, 
Canada, 1950, p. 14) before the Senate Foreign Relations 
Committee had proposed the reservation. 


The existence of the reservation was officially called to 
the attention of the Canadian Government in a note dated 
August 17, 1950, signed by the Legal Adviser of the Depart- 
ment of State. He explained that the Senate advised and 
consented to ratification subject to the reservation, which he 
quoted, and continued: 


“It appears that, while recognizing the subject 
matter of the reservation as domestic in nature and 
concerning the United States constitutional process 
alone, the Senate considered the reservation neces- 
sary in order to make certain that implementation of 
the treaty on the part of the United States would be 
made only by specifically authorized acts of Congress 
and would not be governed by the Federal Power 
Act.’’ (Italics supplied; Supp. JA p. 18 and Ap- 
pendix D). 


On August 24, 1950, without waiting for any Canadian 
action on the reservation, the President ratified the Treaty 
subject to the reservation (JA 31). 
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Although the original Treaty had been submitted to 
Parliament for its approval, the Canadian Government did 
not resubmit the Treaty with the reservation to Parliament, 
but ratified the Treaty on October 5, 1950. 


Meanwhile the Canadian Ambassador had replied under 
date of September 21, 1950 to the Secretary of State acknowl- 
edging the above note and saying: 


‘<The terms of this reservation were forwarded 
to the Canadian Government, and I am now instructed 
to advise you that the Canadian Government accepts 
the United States reservation. The Canadian Gov- 
ernment agrees with your suggestion that its accept- 
ance of the reservation be indicated by a statement 
to be included in the Protocol of exchange of ratifica- 
tions.’? (Supp. JA pp. 19-20) 


The Canadian ‘‘acceptance’’ was explained on October 
10, 1950 in the ‘‘Protocol of Exchange’’ (Canada Treaty 
Series, 1950, No. 3, p. 14). The Protocol recites that ‘‘it is 
observed that the United States Instrument of Ratification 
contains the following reservation,’’ which is then quoted. 
The text of the Protocol continues with this significant dec- 
laration: 


‘*Canada accepts the above-mentioned reservation 
because its provisions relate only to the internal ap- 
plication of the Treaty within the United States and 
do not affect Canada’s rights or obligations under the 
se (JA 20-21; Supp. JA p. 20; italics sup- 
plied.) 


In accordance with Article X the Treaty entered into 
force on October 10, 1950 although it was not proclaimed by 
the President until October 30, 1950. (JA 30-32) 


Immediately thereafter Canada, through The Hydro 
Electric Power Commission of Ontario, took advantage of 
the less stringent limitation on the amount of water which 
may be diverted and started construction of new facilities 
to produce power. 
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Since 1950 thirty bills dealing with Niagara power de- 
velopment have been introduced in Congress and hearings 
have been held on most of them. No bill has passed both 
Houses. (For a list and summary of Hearings, see Supp. 
JA Appendix D). 


Proceedings before the Federal Power Commission 


In 1951 New York State enacted legislation directing 
petitioner to proceed with development of the Niagara 
River, a resource of the State, to effectuate the policy of the 
State to develop hydroelectric power in the interests of the 
people of the State, and to preserve and enhance the scenic 
beauty of the Niagara Falls and River. (L. of N. Y. 1951, 
ce. 146; Tr. pp. 176-181). 


Pursuant to such mandate, petitioner, in reliance on 
its rights and privileges under the Federal Power Act, 
applied to respondent for a power project license under 
Section 4(e) of that Act. 


Petitioner proposes to construct a hydroelectric project 
to utilize all the waters of the Niagara River which may be 
diverted for power purposes in the United States, to con- 
struct a scenic parkway on the United States side and to 
pay the cost of the United States share of the remedial 
works now being constructed to preserve and enhance the 
beauty of the Falls (JA 9-15). 


As long ago as 1950 the staff of the Federal Power 
Commission made a finding that there was then an urgent 
need for power development of the Niagara River. (Mes- 
sage from the President transmitting to the Senate the 1950 
Treaty, Executive N, 81st Cong., 2d Sess.; Tr. p. 164). 


Power development on the United States side of the 
Niagara River to date has been under authority of a license 
for Project 16, now held by Niagara Mohawk Power Cor- 
poration. The license permits Niagara Mohawk to divert 
19,725 cfs of water until 1971, and to divert until further 
order of respondent the remaining 275 cfs under the 1909 
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Treaty (supra, pp. 6-7), and a total of 12,500 cfs under the 
exchanges of notes of 1941 (2 F. P. C. 461; 3 F. P. C. 659). 


As a result of the destruction by landslide of Niagara 
Mohawk’s Schoellkopf generating station on June 7, 1956, 
that company can now use only approximately 8,800 cfs of 
water. <A critical shortage of electric power threatens the 
economy of the area and, because of a heavy concentration 
of vital industries, the defense of the United States (Supp. 
JA pp. 20-21; JA 10-11). 


Petitioner proposes to sell to Niagara Mohawk power 
from the proposed project equivalent to that heretofore 
produced by it under license for Project 16 upon surrender 
of such license, thus enabling petitioner to utilize the entire 
United States share of the water specified for power pur- 
poses in the 1950 Treaty (JA 11. See concurring position 
of Niagara Mohawk in its application to intervene in pro- 
ceedings before respondent, Tr. pp. 260-268). 


It is estimated that the project will produce 13 billion 
kilowatt hours in an average year and that its cost, includ- 
ing reimbursement of the Federal Government for the cost 
of the remedial works and including the cost of a scenic 
parkway, will be $566,074,125. Petitioner proposes to fi- 
nance the project by the issuance of bonds backed by reve- 
nue to be derived from the sale of power and not by public 
credit (Tr. pp. 213-217). 


In its license application petitioner asserted that the 
stated sole purpose of the reservation which the Senate at- 
tached to its advice and consent to ratification of the 1950 
Treaty was to deprive respondent of the authority vested in 
it by the Federal Power Act in respect to the Niagara 
River; that this was admittedly a matter of only domestic 
concern; that the reservation was a colorable use of the 
treaty-making power; that the reservation was ineffective 
to amend in part the Federal Power Act; and that, there- 
fore, the reservation does not deprive respondent of its 
authority under the Federal Power Act to issue the license 
sought (JA 14-15, 17-24). 
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In dismissing petitioner’s application respondent said in 
part: 


“In the absence of the treaty reservation we 
would act on the Power Authority’s application in 
accordance with the provisions of the Federal Power 
Act. But if we are to accept the injunction of the 
reservation as it stands, we would have no authority 
to consider the application of the Power Authority 
on its merits. 


‘¢Since the reservation here was intended by the 
Senate as part of the treaty and was intended to pre- 
vent our jurisdiction attaching to the water made 
available by the treaty, it is entirely authoritative 
with us as ‘the supreme Law of the Land’ under 
Article VI of the Constitution. * * *’’ (JA 37, 38). 


Statutes Involved 


The principal statutes involved are the Federal Power 
Act (Federal Water Power Act of 1920), 41 Stat. 1063, as 
amended, now Part I of the Federal Power Act, 49 Stat. 
838; 16 U. S. C. §§ 791 a et seq.) the Administrative Pro- 
cedure Act (Act of June 1], 1946 c. 324; 60 Stat. 237; 5 
U. S. C. §§ 1001 et seg.), and the Power Authority Act of 
the State of New York (Chapter 772, Laws of New York, 
1931, as amended, now Title I, Article 5, of the Public Au- 
thorities Law of New York; Tr. pp. 173-195). 


Treaties Involved 


The principal treaties involved are the Treaty between 
the United States and Great Britain relating to Boundary 
Waters, signed January 11, 1909 (36 Stat. 2448; Supp. JA 
Appendix B) and the Treaty between the United States and 
Canada Concerning Uses of Waters of the Niagara River, 
signed on February 27, 1950 (1 U.S. T. 694; T. I. A. S. No. 
2130; JA 25-32). 
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Constitutional Provisions 


The principal constitutional provisions involved are 
Article I, Section 1, which provides: 


‘¢ All legislative Powers herein granted shall be 3 
vested in a Congress of the United States, which shall 
consist of a Senate and House of Representatives.”’ 
Section 7, which provides in part: 
‘‘Hvery Bill which shall have passed the House 
of Representatives and the Senate shall, before it be- 
comes a Law, be presented to the President of the < 
United States; * ° *”’ 
Section 8, which provides in part: 
‘<The Congress shall have Power « 


““To regulate Commerce with foreign Nations, 
and among the several States, and with the Indian 


Tribes ;’’ 
Article II, Section 2, which provides in part that the F 
President } 


‘shall have Power, by and with the Advice and Con- 
sent of the Senate, to make Treaties, provided two 
thirds of the Senators present concur;’’ 


Article VI, which provides in part: 


_ This Constitution, and the Laws of the United 
States which shall be made in Pursuance thereof; and 
all Treaties made, or which shall be made, under the 
Authority of the United States, shall be the supreme 
Law of the Land; * * *”’ 


Statement of Points 


Petitioner had a statutory right under the Federal 
Power Act to apply to respondent for a license and re- 
spondent had a statutory duty to grant petitioner’s apph- 
cation or to deny it upon its merits. Respondent erred in 
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dismissing petitioner’s application on the basis of the 
Senate reservation to the 1950 Niagara Treaty, since the 
statutory right of petitioner and the statutory duty of re- 
spondent were not changed by such reservation, and the 
relief prayed herein should be granted, for the following 
reasons: 


1. The rights of the United States and of the 
State of New York in and to the waters of the Ni- 
agara River are not derived from the 1909 or 1950 
Treaty. Those treaties did not create these rights 
but simply recognized them and limited their ex- 
ercise. 


2. Respondent has jurisdiction to issue a license 
to petitioner unless the Federal Power Act was 
amended pro tanto by the Senate reservation to the 
1950 Treaty. 


3. The Senate reservation could amend the Fed- 
eral Power Act only if it was a valid exercise of the 


treaty-making power. 


4, The treaty-making power may constitution- 
ally be exercised only with reference to matters in- 
volving the foreign relations of the United States. 


5. The Senate declaration, included as a reser- 
vation in the resolution advising and consenting to 
the ratification of the 1950 Treaty, did not involve the 
foreign relations of the United States, but related 
solely to a matter of purely domestic concern to the 
United States. 


6. A Senate reservation may become part of a 
treaty or, as in this case, may merely constitute a 
declaration of policy. 


7. The Senate reservation was not a part of the 
1950 Treaty, and neither the ‘‘acceptance’’ by Can- 
ada nor the proclamation by the President could 
make it a part of that Treaty. 
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8. The question of the legal effect to be given to 
the Senate reservation to the 1950 Treaty is a judicial 
and not a political question. 


9. The conclusion that the Senate reservation 
does not amend pro tanto the Federal Power Act does 
not affect the validity of the 1950 Treaty itself. 


10. Although the Senate may by a valid reserva- 
tion defer the self-executing character of a treaty, the 
purported reservation to the 1950 Treaty is ad- 
dressed to the execution, not of the Treaty, but of a 
domestic statute. 


Summary of Argument 


Respondent has authority, absent the reservation which 
the Senate included in its resolution advising and consent- 
ing to ratification of the 1950 Treaty with Canada, to act on 
petitioner’s application for a power project license to de- 
velop the waters of the Niagara River. Respondent erred in 
holding that the reservation was authoritative as the su- 
preme Law of the Land and that it deprived respondent of 
authority to act on petitioner’s application. 


The reservation is part of the supreme Law of the Land 
only if it is either a law of the United States made in pur- 
suance of the Constitution or a treaty provision made under 
the authority of the United States. Since the reservation 
was not concurred in by the House, it was not an exercise of 
legislative power. Since the reservation was never part of 
the contractual agreement negotiated with Canada it was 
never part of the Law of the Land as an exercise of the 
treaty-making power. 


Since the reservation, by the express admission of the 
parties in the Protocol of Exchange of Ratifications, did not 
affect the rights or obligations of the parties inter se and 
related ‘‘only to the internal application of the Treaty with- 
in the United States’’ and since it lacked the essential char- 
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acteristics of a treaty provision within the meaning of the 
supremacy clause, it was not in fact a reservation but at 
most a declaration of Senate policy. 


The reservation was a mere colorable use of the treaty- 
making power; was not a true reservation within the legal 
meaning of that term; is not part of the Treaty; and is 
invalid as an attempt to repeal any part of the Federal 
Power Act. 


Reservations or declarations whose intended legal effect 
is wholly domestic and which do not modify the legal rela- 
tions of the parties to a treaty do not need to be accepted, 
and even if they are accepted cannot be regarded as a part 
of the treaty. The ‘‘acceptance’’ of the reservation by 
Canada, accompanied as it was by a disclaimer of interest 
in the reservation ‘‘because its provisions relate only to 
the internal application of the Treaty within the United 
States and do not affect Canada’s rights and obligations 
under the Treaty’’, was entirely superfluous and did not 
make the reservation part of the Treaty. 


The fact that the reservation was recited in the Presi- 
dent’s proclamation of the Treaty is likewise immaterial 
because a Presidential proclamation cannot make a mere 
declaration of Senate policy the supreme Law of the Land. 


The reservation to the 1950 Treaty, not being a part of 
the Treaty within the meaning of the supremacy clause, is 
an invalid attempt to repeal an act of Congress without 
compliance with the provisions of the Constitution defining 
the legislative power or the treaty-making power. 


The reservation therefore did not deprive respondent 
of authority under the Federal Power Act to issue the li- 
cense here sought. 
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ARGUMENT 


Petitioner had a statutory right under the Federal 
Power Act to apply to respondent for a license and respond- 
ent had a statutory duty to grant petitioner’s application 
or to deny it upon its merits. Respondent erred in dismiss- 

ing petitioner’s application on the basis of the Senate reser- 
Secon to the 1950 Niagara Treaty, since the statutory right 
of petitioner and the statutory duty of respondent were not 
changed by such reservation. 


1. 


The Rights of the United States and of the State of 
New York in and to the Waters of the Niagara River Are 
Not Derived From the 1909 or 1950 Treaty. Those 
Treaties Did Not Create These Rights but Simply Recog- 
nized Them and Limited Their Exercise. 


The United States, as a sovereign Nation, has always 
possessed and has asserted the right as against foreign 
nations to use or control the use of the waters of its bound- 
ary streams and, as against its component states, to use or 
control the use of its navigable rivers (21 Op. Atty. Gen. 274, 
277, 278, 282-283 (1895) ; United States v. Chandler-Dunbar 
Co., 229 U. S. 53 (1913); Federal Power Commission v. 
Niagara Mohawk Power Corp., 347 U.S. 239 (1954) (supra, 
p. 4). The Niagara is both a boundary stream and a 
navigable river (Matter of Commissioners of State Reser- 
vation, 37 Hun 537, 547, app. dism. 102 N. Y. 734, 7 N. E. 916 
(1886) ; Niagara Falls Power Company v. Water Power and 
Control Comm., 267 N. Y. 265, 270, 196 N. E. 51 (1935); 
cert. den., 296 U. S. 609 (1935) ). 


The State of New York, as a sovereign State, has always 
possessed and asserted the right, subject to the dominant 
servitude in favor of the United States, to use and to con- 
trol the use of the navigable waters within its boundaries 
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(Matter of Commissioners of State Reservation, 37 Hun 
037, 547, app. dism. 102 N. Y. 734, 7 N. E. 916 (1886); 
Niagara Falls Power Company v. Water Power & Control 
Commission, 267 N. Y. 265, 196 N. E. 51 (1935) ; cert. den., 
296 U. S. 609 (1935) ; Niagara Mohawk Power Corp. v. Fed- 
eral Power Commission, 91 U.S. App. D. C. 395, 202 F. 2d 
190, 199 (1952), aff’d, 347 U. S. 239; Niagara Falls Power 
Company v. Duryea, 185 Misc. 696, 57 N. Y. S. 2d 777 (Sup. 
Ct. Albany Co. 1945)). These cases acknowledge New 
York’s ownership of the bed of the Niagara River and its 
right to the use of its waters subject to the paramount 
rights of the Federal Government. 


Before any treaty between the United States and Canada 
in respect to the use of the waters of the Niagara River, 
the State of New York exercised its jurisdiction over the 
Niagara River by enacting legislation authorizing the di- 
version of water from the river for power purposes (supra, 
pp. 3-4). 

Also before any such treaty with Canada the United 
States exercised its jurisdiction over the Niagara River by 
enacting legislation, the Burton Act of 1906, for the licens- 
ing of power projects (supra, p. 4). 


The sovereign right of the United States to use the 
Niagara River waters thus existed and was exercised prior 
to the conclusion of any applicable treaty and such right 
is therefore not derived from a treaty. Before any treaty 
was concluded the United States could have diverted the 
amount stipulated in the 1909 Treaty, the amount stipulated 
in the 1950 Treaty, or a larger amount. If the 1950 Treaty 
were terminated today, the United States would have the 
same rights it had before it concluded any treaty. 


The Burton Act requested the President to negotiate a 
treaty with Great Britain on behalf of Canada concerning 
the Niagara River. The basis of this request was the need 
to limit the diversion of water in order to preserve the 
scenic beauty of the Falls and rapids in the river, a matter 
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of mutual concern to both countries; it was not the purpose 
to acquire rights in such waters. Indeed, the 1909 Treaty 
itself recognized that the United States and its political 
subdivisions had authority to grant licenses for diversion 
of the Niagara waters prior to its execution but that it 
was expedient to limit the exercise of such prior existing 
rights (Supp. JA Appendix B). 


By the 1909 Treaty the United States agreed to limit the 
diversion of water for power purposes to 20,000 cfs but 
did not cede or surrender to Canada the waters of the 
Niagara River in excess of 20,000 cfs. The United States 
merely agreed not to use the additional waters for power 
purposes during the life of the Treaty because it was 
‘‘expedient to limit the diversion of waters’’. 


The exchanges of notes in 1941 (see Statement of Case 
supra, p. 7) were temporary defense measures reducing 
the limitation in the 1909 Treaty pending the conclusion 
of the 1950 Treaty. 


The 1950 Treaty reduced the limitation agreed upon in 
the 1909 Treaty because it was agreed that larger amounts 
of water could be diverted from the Niagara River without 
injury to the scenic beauty of the Falls. 


The 1950 Treaty was not a grant or cession by Canada 
of a property which previously had belonged to Canada. It 
merely released the United States from its obligation under 
the 1909 Treaty not to use more than 20,000 efs specified in 
that earlier treaty. The United States by the 1950 Treaty 
made a new agreement limiting the amount of water for 
which it would issue licenses during the life of that Treaty. 


However, nothing in the Treaty provides for the method 
or agency by which licenses would be issued. This being a 
matter of solely domestic concern was left to regulation by 
internal United States law. Congress had already pre- 
scribed the method and the agency through the Federal 
Water Power Act of 1920. 
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2. 


Respondent Has Jurisdiction to Issue a License to Peti- 
tioner Unless the Federal Power Act Was Amended Pro 
Tanto by the Senate Reservation to the 1950 Treaty. 


The Federal Water Power Act expressed the deliberate 
policy of Congress to legislate in general terms with respect 
to all navigable streams. Amendments which would have 
removed the Niagara from the jurisdiction of the Federal 
Power Commission were decisively defeated (supra, p. 5). 
Other areas and rivers have in fact been removed from the 
jurisdiction of the Commission by Act of Congress. Thus 
projects in national parks were excluded from the jurisdic- 
tion of the Commission (Act of March 3, 1921; 41 Stat. 
1353) ; the licensing of projects was prohibited at the Great 
Falls of the Potomac (Pub. Res. No. 67, 70th Cong., May 29, 
1928, 45 Stat. 1012) ); and on the Colorado River (Boulder 
Canyon Project Act. §6, Act of Dec. 21, 1928, 45 Stat. 
1057). 


No such legislation has ever been passed with respect to 
the Niagara. Cf. United States ex rel. Chapman v. Federal 
Power Commission, 345 U. 8. 153, 169 (1952); Savannah 
River Electric Co. v. Federal Power Commission, 164 F. 2d, 
408, 411 (4th Cir. 1947). 


Shortly after passage of the Federal Water Power Act, 
respondent issued a license for a project on the Niagara 
River. This license as amended authorized the diversion 
of 20,000 cfs (supra, p. 6, JA 9). i 


In giving jurisdiction to respondent to issue licenses for 
power development on navigable streams including the 
Niagara, the Federal Water Power Act did not specify the 
amount of water for which licenses could be issued. Con- 
gress in passing the Act could as a matter of domestic law 
have disregarded or overridden the limitation agreed to 
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in the 1909 Treaty. The Cherokee Tobacco, 11 Wall (78 
U. S.) 616 (1871). But clearly there was no such intent 
(Supp. JA Appendix C) and respondent therefore prop- 
erly confined the Niagara licenses issued to the amount of 
20,000 efs specified in that Treaty. 


When the exchanges of notes between the United States 
and Canada in 1941 reduced the limitation contained in the 
1909 Treaty, the licensee in each case applied to respondent 
for authorization to divert the additional water ; and in each 
case respondent, without any further Congressional delega- 
tion of authority, and pursuant to its general jurisdiction 
under the Federal Power Act, gave the requested author- 
ization. No one has ever doubted respondent’s power to 
do so. 


When the 1950 Treaty permitted still more water to be 
used, respondent would have exercised its jurisdiction un- 
der the 1920 Act to issue licenses for the use of the addi- 
tional water, were it not for the Senate reservation to that 
Treaty. Respondent stated in its opinion: 


sce ® © in the absence of the treaty reservation we 
would act on the Power Authority’s application in 
accordance with the provisions of the Federal Power 
Act’? (JA 37). 


Hence, unless the Federal Power Act was amended pro 
tanto by the reservation, respondent has the authority and 
duty to issue the license sought by petitioner. 
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3. 


The Senate Reservation Could Amend the Federal 
Power Act Only if It Was a Valid Exercise of the Treaty- 


making Power. 


The framers of the Constitution provided two proce- 
dures by which Federal law-making could be carried out. 
The first consists of action by the two Houses of Congress 
and the President (U.S. Const., Art. I, Secs. 1, 7, 8). 


The second is the treaty-making process by which the 
Constitution gives the Executive the initiative in interna- 
tional negotiations but requires the concurrence of the Sen- 
ate (U.S. Const., Art. II, Sec. 2). 


Either of the two procedures, properly exercised, re- 
sults in establishing the Law of the Land (U. S. Const., 
Art. VI, Sec. 2, Cl. 2; The Cherokee Tobacco, 11 Wall. (78 
U.S.) 616, 621 (1871) ; Whitney v. Robertson, 124 U. S. 190, 
194 (1888) ; Edye v. Robertson, 112 U. S. 580, 598 (1884). 


It is well established under the supremacy clause that 
when a treaty is inconsistent with a prior act of Congress, 
the treaty will prevail, superseding the statute. (Charlton 
v. Kelly, 229 U. S. 447, 463 (1913); Cook v. United States, 
288 U. S. 102, 118-120 (1933)). 


The Federal Power Act became the Law of the Land 
by virtue of the procedure specified for statutes in Article I 
of the Constitution and gave respondent, as shown above, 
jurisdiction to issue licenses for the development of the 
waters of the Niagara River. If the reservation to the 1950 
Treaty precludes respondent from exercising this jurisdic- 
tion, it must be because the reservation is part of the Treaty 
and as such, under the supremacy clause, supersedes and 
in effect repeals pro tanto the Federal Power Act. 


The reservation is in two parts. The first part is the 
clause which says the United States ‘‘reserves the right to 
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provide by Act of Congress for redevelopment, for the pub- 
lic use and benefit, of the United States’ share of the Niag- 
ara River made available by the provisions of the Treaty.’’ 
This clause is in the language of a reservation but reserves 
nothing that the Treaty would otherwise take away. The 
right to legislate on this subject existed when the Treaty 
was concluded and exists today regardless of the reserva- 
tion. 

The second part of the reservation is the clause which 
says ‘‘and no project for redevelopment of the United 
States’ share of such waters shall be undertaken until it is 
specifically authorized by Act of Congress.’’? This clause 
is in the language of a legislative enactment, but it was not 
a legislative enactment by the Congress, since the necessary 
concurrence of the House was lacking (see 6 Op. Atty. Gen. 
680, 684, 685 (1854); cf. Fourteen Diamond Rings v. United 
States, 183 U. S. 176, 184 (1901). Therefore, this second 
part of the reservation could partially repeal the Federal 
Power Act and preclude respondent from exercising its 
authority under that Act only if the reservation was a valid 
exercise of the treaty-making power. 


4, 
The Treaty-making Power May Constitutionally Be 


Exercised Only With Reference to Matters Involving the 
Foreign Relations of the United States. 


The treaty-making power is the power to make agree- 
ments with foreign nations to serve the needs of the United 
States in the exercise of its external sovereignty. It does 
not provide an alternative means of legislation on purely 
domestic problems which are of no concern to any other 
nation. 


The Supreme Court has made clear that a treaty is a con- 
tract with a foreign government. (Edye v. Robertson, 112 
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U.S. 580, 598 (1884) ; Whitney v. Robertson, 124 U. S. 190, 
194 (1888) ) 


The scope of the treaty-making power is thus limited to 
matters which are the proper subject of negotiation with a 
foreign government. 


In considering a treaty of peace, commerce and naviga- 
tion and a consular convention with France the Supreme 
Court said: 


‘“<That the treaty power of the United States extends 
to all proper subjects of negotiation between our gov- 
ernment and the governments of other nations, ts 
clear. * * * The treaty power, as expressed in the 
Constitution, is in terms unlimited except by those 
restraints which are found in that instrument against 
the action of the government or of its departments, 
and those arising from the nature of the government 
itself and of that of the States. It would not be con- 
tended that it extends so far as to authorize what the 
Constitution forbids, or a change in the character of 
the government or in that of one of the States, or a 
cession of any portion of the territory of the latter, 
without its consent. Fort Leavenworth R. Co. v. 
Lowe, 114 U. S. 525, 541. But with these exceptions, 
it is not perceived that there is any limit to the ques- 
tions which can be adjusted touching any matter 
which ts properly the subject of negotiation with a 
foreign country. Ware v. Hylton, 3 Dall. 199; Chirac 
v. Chirac, 2 Wheat. 259; Hauenstein v. Lynham, 100 
U. S. 483; Droit d’Aubaine, 8 Op. Atty. Gen. 417: 
The People v. Gerke, 5 California 381.’? (Emphasis 
supplied; Geofroy v. Riggs, 133 U. S. 258, 266, 267 
(1890) ) 


In considering a consular convention with Japan provid- 
ing for regulating the authority of consular courts, the 
Court said: 


‘¢The treaty-making power vested in our government 
extends to all proper subjects of negotiation with 
foreign governments.’’ (Emphasis supplied; In re 
Ross, 140 U. S. 453, 463 (1891) ) 
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In B. Aliman & Co. v. United States, 224 U. S. 583 
(1912), the Supreme Court considered the question whether 
a commercial agreement entered into by this country and 
France was a treaty so as to permit, in an action involving 
its construction, a direct appeal to the Supreme Court from 
the Cireuit Court pursuant to an Act of Congress pro- 
viding for a direct appeal in cases involving the construc- 
tion of treaties. The Court held that the agreement was a 
treaty for the purposes of the Act, because it was interna- 
tional in nature and concerned with important relations be- 
tween the signatory countries. 


In considering a treaty with Japan regulating the rights 
of aliens within the United States the Court said: 


“«The treaty-making power of the United States is 
not limited by any express provision of the Constitu- 
tion, and, though it does not extend ‘so far as to 
authorize what the Constitution forbids,’ it does ex- 
tend to all proper subjects of negotiation between our 
Government and other nations. * * * The treaty 
was made to strengthen friendly relations between 
the two nations.’’ (Asakura v. Seattle, 265 U. S. 
332, 341 (1924); emphasis supplied.) 


In 1931, Chief Justice Hughes, speaking for the Court in 
a case involving the escheat of property of a deceased alien 
under a consular convention with Italy, said: 


‘‘The treaty-making power is broad enough to cover 
all subjects that properly pertain to our foreign rela- 
tions * * *?? (Santovincenzo v. Egan, 284 U. S. 30, 
40 (1931); emphasis supplied.) 


It is particularly significant that in Missouri v. Holland, 
involving a treaty with Canada for the protection of migra- 
tory birds, a case sometimes cited for the proposition that 
the treaty-making power is virtually unlimited, the Su- 
preme Court per Holmes, J., actually said: 

“It is said that a treaty cannot be valid if it infringes 


the Constitution, that there are limits, therefore, to 
the treaty-making power, * * * 
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«c# * © Acts of Congress are the supreme law of 
the land only when made in pursuance of the Consti- 
tution, while treaties are declared to be so when made 
under the authority of the United States. It is open 
to question whether the authority of the United 
States means more than the formal acts prescribed to 
make the convention. We do not mean to imply that 
there are no qualifications to the treaty-making 
power; but they must be ascertained in a different 
WEG * * * 

«c* * * Here a national interest of very nearly the 
first magnitude is involved. It can be protected only 
by national action im concert with that of another 
power.’’ (Emphasis supplied; Missouri v. Holland, 
252 U.S. 416, 432-433, 435 (1920).) 


See also Holden v. Joy, 17 Wall. (84 U. S.) 211, 242-243 
(1872) ; United States v. Belmont, 301 U. S. 324, 330 (1937). 


The utterances of many eminent American statesmen 
including James Madison, Alexander Hamilton, Oliver Wol- 


cott, John C. Calhoun, Elihu Root, Charles Evans Hughes, 
Secretary of State Dulles, give further support to the con- 
clusion that the treaty-making power, and the term ‘‘trea- 
ties’’ as used in the Constitution must be construed by ref- 
erence to the needs of the United States in its relations with 
the outside world and are limited to subjects entering into 
such relations. (Supp. JA pp. 72-76 and Appendix F.) 


In the words of Elihu Root, while Secretary of State, 


‘c# * * Tt is, of course, conceivable that, under pre- 
tense of exercising the treaty-making power, the 
president and senate might attempt to make provi- 
sions regarding matters which are not proper sub- 
jects of international agreement, and which would 
be only a colorable—not a real—exercise of the 
treaty-making power; but so far as the real exercise 
of the power goes, there can be no question of state 
rights, because the constitution itself, in the most ex- 
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plicit terms, has precluded the existence of any such 
question.’? (Emphasis supplied. 5 Hackworth, Di- 
gest of International Law 5.) 


According to a recent official statement of the United 
States Department of State: 


‘‘Treaties should be designed to promote United 
States interests by securing action by foreign gov- 
ernments in a way deemed advantageous to the 
United States. Treaties are not to be used as a de- 
vice for the purpose of effecting internal social 
changes or to try to circumvent the constitutional 
procedures established in relation to what are essen- 
tially matters of domestic concern.’’ (Emphasis 
supplied. Department of State Circular No. 175, 
December 13, 1955, reprinted in 50 Am. Journal of 
Intl. Law (1956), 784, 785.) 


The Supreme Court has never declared a treaty uncon- 
stitutional, because in the cases presented to it: ‘*In no 
instance have the terms of a treaty lacked an obvious con- 
nection with a matter of international concern.’’ (2 Hyde, 
International Law, Chiefly as Interpreted and Applied by 
the United States, Second Edition 1945, page 1401.) 


The authorities quoted above show that under the Con- 
stitution the treaty-making power is limited to subjects 
which are international in character. The problem which 
has frequently faced the courts—for example, in Missourt 
v. Holland, supra,—has been to determine whether the sub- 
ject matter of the treaty zs international in character. The 
Court is not confronted with this difficult problem in the 
case at bar. The subject matter of the reservation is ad- 
mitted to be solely domestic. No case has hitherto been 
adjudicated in which such an admitted situation existed. 
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5. 


The Senate Declaration, Included as a Reservation in 
the Resolution Advising and Consenting to the Ratification 
of the 1950 Treaty, Did Not Involve the Foreign Relations 
of the United States but Related Solely to a Matter of 
Purely Domestic Concern. 


The Committee on Foreign Relations of the Senate, 
where the reservation originated, admitted that: ‘‘The 
Committee is fully aware that the subject matter of the 
reservation concerns the United States constitutional 
process alone’’ (supra, p. 10). 


When the President transmitted the 1950 Treaty to the 
Senate for its advice and consent to ratification, he referred 
to the question of the manner in which the Niagara power 
development should be carried out in the United States 
after the Treaty was concluded. He said: 


‘‘This is a question, however, which is not deter- 
mined by the treaty itself. It is a question which we 
in the United States must settle under our own pro- 
cedures and laws. It would not be appropriate either 
for this country or for Canada to require that an in- 
ternational agreement between them contain the solu- 
Son 5). what is entirely a domestic problem.’’ (supra, 
p. 10). 


When the reservation was communicated to the Canadian 
Government its domestic nature was clearly pointed out 
(supra, p. 11). 


When the ratifications of the Treaty were exchanged, it 
was stipulated in the Protocol: 


‘‘Canada accepts the above-mentioned reserva- 
tion because its provisions relate only to the internal 
application of the Treaty within the United States 
and do not affect Canada’s rights or obligations 
under the Treaty.’’ (supra, p. 12) 
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The exclusively domestic character of the reservation 
has been further recognized in subsequent years by the 
Department of State and in the Congress. (Supp. JA p. 66) 


In ‘‘reserving’’ the right to provide by Act of Congress 
for redevelopment of the United States’ share of the waters 
made available by the Treaty, the United States did not 
modify the international legal situation that was created 
by the Treaty. There is nothing whatever in the Treaty or 
in the surrounding circumstances to suggest that the Treaty, 
without the reservation, would have limited in any way the 
right or the power of the Congress to enact legislation on 
this matter. 


As stated in the Protocol of Exchange of Ratifications, 
this question did not affect the rights or obligations of 
Canada. The reservation, therefore, does not meet the test 
that the treaty-making power must be exercised in regard 
to a matter affecting the foreign relations of the United 
States. 


6. 


A Senate Reservation May Become Part of a Treaty 
or, as in This Case, May Merely Constitute a Declaration 
of Policy. 


A true reservation is a device used to modify the legal 
effect of a treaty on the relations between the parties. The 
modification is made either as an amendment or through 
a binding interpretation of treaty provisions, which, in the 
absence of such binding interpretation, might reasonably be 
construed differently. 


In 1935 a group of leading American lawyers and pro- 
fessors of international law, organized under the name of 
The Harvard Research in International Law, made a de- 
tailed study of the law of treaties. Their report defines and 
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discusses reservations in the aspects pertinent to the pres- 
ent problem as follows: 





«ce * * 2 ‘reservation’ is a formal declaration by 
which a State, when signing, ratifying or acceding to 
a treaty, specifies as a condition of its willingness to 
become a party to the treaty certain terms which will 
limit the effect of the treaty in so far as it may apply 
in the relations of that State with the other State or 
States which may be parties to the treaty. * * * 


‘‘Only if the terms of the stipulation attached by 
a State to its signature or ratification of, or acces- 
sion to, a treaty are of such a nature that they will, 
when in force, limit the effect of the treaty as be- 
tween that State and the other party or parties to the 
treaty, is it a reservation under the above defini- 
tion. * * * Therefore, if a particular stipulation at- 
tached by a State to its acceptance of a treaty does 
not envisage such a diminution or restriction of the 
consequences which would normally result from the 
relationship established by the treaty between it and 
the other party or parties, then it is not a reserva- 
tion as that term is used in this Convention * * * 


«ce * * there are other cases where it is patent 
that the declaration embodies terms which will not 
produce such a result. Such declarations or condi- 
tions are not, therefore, reservations as that term 
is here used. They are mot reservations even 
though they are in fact designated as such. See, for 
example, the declaration attached by the Argentine 
delegation to the Convention on the Pan American 
Union of February 20, 1928, * * * (4 Hudson, Inter- 
national Legislation, 1931, p. 2428.)?? (Emphasis in 
original; 29 Amer. J of Int. Law Supp., pp. 848, 857, 
862 (1935). For other authorities defining a true 
reservation in the same way, see Supp. JA Appendix 


G.) 























The United States Government has in practice distin- 

guished between true reservations which become parts of a 
, treaty and policy declarations attached to treaties but which 
: are not parts thereof. Where a declaration, however desig- 
nated, is of a wholly domestic nature the position consist- 
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ently taken has been that it is not to be regarded as part 
of the treaty. 


In 1857 the United States and the Republic of New 
Granada signed a treaty, and the Senate consented to its 
ratification. Thereafter, the Treaty was ratified by New 
Granada subject to the following Articles which were of 
purely domestic concern to New Granada and which were 
attached to its Legislature’s consent to ratification: 


‘¢ Article 2. The Executive Power is hereby em- 
powered to defray all the expenses, direct or indirect, 
imvolved in the execution and effects of the above in- 
serted Convention, including lawyers, drafting and 
publication of documents and other papers needed to 
establish the facts. 


‘Article 3. The Commissioner appointed by the 
Executive Power shall be considered to be vested 
with a diplomatic public character and he shall be 
given at his discretion the secretary, officer and 
clerks he may need at the salaries allowed to em- 
-ployees of the diplomatic corps.’’ (quoted in Miller, 
Reservations to Treaties (1919), pp. 26-27). 


Later the President of the United States, without resub- 
mission to the Senate, ratified the Treaty. The Protocol of 
Exchange of Ratifications recited the Articles quoted above 
and, at the instance of the United States, contained the fol- 
lowing statement which is strikingly similar to the state- 
ment Canada caused to be inserted in the Protocol of the 
1950 Treaty: 


‘¢ ¢ 4nd considering the said articles as in no way 
affecting the provisions of the said Treaty, but as 
being acts simply of domestic legislation on the part 
of the Granadian Confederacy, and as implying no 
reciprocal obligation on the part of the United States, 
the said exchange has this day been effected in due 
ae 7? (Miller, Reservations to Treaties (1919), 


In its resolution approving ratification of the 1944 Treaty 
with Mexico regarding the Rio Grande, the Senate attached 
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statements of the same general character as those attached 
by New Granada in ratifying that treaty, along with 
reservations which actually did affect the relations of the 
parties. When this resolution was communicated to Mex- 
ico, the Mexican Senate approved ‘‘the aforesaid under- 
standings on the part of the United States of America in 
all that refers to the rights and obligations between both 
parties, and in which the Mexican Senate refrains from 
considering, because it is not competent to pass judgment 
upon them, the provisions which relate exclusively to the 
internal application of the treaty within the United States 
of America and by its own authorities * * *’’. (Supp. JA 
Appendix G, pp. 13-14.) The President’s proclamation 
quoted this statement by the Mexican Senate which refused 
to accept certain of the understandings attached by the 
Senate of the United States, but nevertheless declared the 
treaty in force. It is clear that the understandings rejected 
by Mexico were not part of that treaty. 


It has been the frequent practice of the Senate to include 
in a resolution of advice and consent to ratification of a 
treaty, reservations, understandings or statements of 
policy which do not become part of the treaty or gain any 
effectiveness therefrom. 


Thus, in advising and consenting to the ratification of 
the 1907 Hagne Convention for the Pacific Settlement of 
International Disputes, the Senate specified that its con- 
sent was subject to a declaration which, in effect, reiterated 
the Monroe Doctrine. This part of the Senate’s resolution 
was clearly a declaration of policy which in no sense could 
be considered part of the treaty. It merely registered the 
sense of the Senate as to the appropriate future course of 
American foreign policy in accordance with the Monroe 
Doctrine (see Supp. JA Appendix F, p. 6). 

The Senate resolution giving advice and consent to the 


ratification of the treaty of commerce and navigation with 
Korea signed on May 22, 1882, included a declaration to the 
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effect that the Senate did not acquiesce in any right or con- 
stitutional power in the President to authorize any person 
to negotiate treaties unless such person had been appointed 
for such purpose with the advice and consent of the Senate, 
with certain exceptions (Miller, Reservations to Treaties 
(1919), p. 41). This declaration (which, as Miller remarks, 
‘‘Obviously * * * could have no international purpose or 
effect’’) was not part of that treaty. It simply called atten- 
tion to the Constitutional process of the United States. 


Another instance in which the Senate included a declara- 
tion that did not become part of the treaty was in its resolu- 
tion of advice and consent to ratification of the treaty 
establishing friendly relations between Austria and the 
United States (42 Stat. 1946), signed on August 24, 1921. 
In that resolution the Senate declared: 


‘‘That the United States shall not be represented 
or participate in any body, agency or commission, 
nor shall any person represent the United States as 
a member of any body, agency or commission in 
which the United States is authorized to participate 
by this treaty, unless and until an Act of the Con- 
gress of the United States shall provide for such 
representation or participation * * *.’? (42 Stat. 1949, 
5 Hackworth, Digest of International Law, p. 120.) 


In transmitting the instrument of ratification of the 
treaty to the American Commissioner in Vienna and in- 
structing him to proceed with the exchange of ratifications, 
Secretary of State Hughes said with respect to this declara- 
tion: 


‘«The terms of the Resolution with respect to par- 
ticipation of the United States in any agency or com- 
mission under the treaty of course relate merely to 
matters of domestic policy and procedure which 
are of no concern to the Austrian Government.’’ 
(Foreign Relations of the United States, 1921, vol. 1, 
p- 273; see also the almost identical situation with 
respect to the 1921 treaty with Germany, Supp. JA 


App. G, p. 10). 
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For other instances where declarations of merely domes- 
tic character were attached to treaties and where they were 
not treated as affecting the rights and obligations of the 
parties, see Supp. JA Appendix G. 


These precedents in the diplomatic practice of the 
United States establish that reservations, understandings, 
or declarations of solely domestic character have not been 
regarded as part of the treaty or treated as requiring 
acceptance by the other parties. When such declarations 
have been called to the attention of the other parties, the 
latter have either refrained from accepting them or have 
rejected them in ratifying the treaty. The nature of such 
declarations is to be contrasted with that of true reserva- 
tions, which modify the legal relations between the parties. 
Since true reservations are in effect counteroffers, they 
must be accepted by the other party. If they are not 
accepted or withdrawn, the whole treaty fails; if they are 
accepted, they become a part of the bargain, and, therefore, 
in legal contemplation a part of the treaty. Reservations 
or understandings whose intended effect is wholly domestic 
and which do not modify the legal relations of the parties 
inter se do not need to be accepted, and even if they are, 
cannot be regarded as a part of the treaty. 


There is nothing improper in the Senate’s making a 
policy statement in connection with a resolution advising 
and consenting to the ratification of a treaty. But such 
policy statements must be distinguished from true reserva- 
tions which become part of the treaty and thus part of the 
Law of the Land. Such statements have no more validity 
as domestic law than a policy statement adopted by a com- 
mittee of Congress. 


A declaration by the Senate made after the ratification 
of a Treaty is clearly invalid. (Fourteen Diamond Rings v. 
United States, 183 U. S. 176 (1901).) If the declaration is 
merely a policy statement it equally derives no legal force 
from the treaty although included in a resolution prior 
to ratification. 
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The reservation to the 1950 Treaty is not objectionable 
as a statement of the Senate’s policy at that time in favor 
of special Congressional action in regard to the Niagara 
River, but it did not become effective as Law of the Land 
simply because it was included in the Senate’s resolution 
advising and consenting to ratification of the Treaty. 


Suppose, for example, the Senate had taken advantage 
of its resolution advising and consenting to the ratifica- 
tion of the 1950 Niagara Treaty to provide that in the con- 
struction of any works undertaken for the development 
of Niagara power, the Taft-Hartley Act (61 Stat. 136; 
29 U. S. C. §§ 141 et seg.) or the Fair Labor Standards 
Act (52 Stat. 1060; 29 U. S. C. §§ 201 et seg.) should not 
be applicable until specifically authorized by Act of Con- 
gress. Clearly it would be held that such provisions would 
be merely colorable uses of the treaty-making power and 
should not be given effect as Law of the Land repealing 
pro tanto the statutes mentioned. 


It could not have been the intent of the Constitution 
that the Senate alone should be given the power to amend 
such legislative acts by an exercise of its role in the treaty- 
making process where its action was solely of domestic 
effect and entirely unrelated to the foreign relations of 
the United States or to the rights and duties of the other 
state party to the treaty. 


Similarly in this case, where the Congress had deter- 
mined on and had expressed in the Federal Power Act a 
national water power policy applicable to the Niagara 
River as well as to other such waters over which Congress 
has jurisdiction, there is nothing in the treaty-making 
power which justifies or validates an attempt by the Senate 
alone to repeal pro tanto the Act. 


The constitutional purpose in providing for the treaty- 
making power does not require an interpretation sustaining 
the Senate reservation to the 1950 Niagara Treaty as Law 
of the Land. 
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A holding that this Senate reservation is a mere declara- 
tion of policy would cause no embarrassment to or limita- 
' tion upon the United States as a sovereign nation in ade- 
quately conducting its foreign relations. 


he 


The Senate Reservation Was Not a Part of the 1950 
Treaty and Neither the “Acceptance” by Canada nor the 
' Proclamation by the President Could Make It a Part of 
That Treaty. 


| The Canadian statement in the Protocol is of particular 

importance since it amounts to a disavowal by Canada of 
any interest in the content of the reservation or in its main- 
tenance. Since Canada accepted no rights or duties under 
_ the reservation, the latter added nothing to the contract be- 
tween the United States and Canada embodied in the 
Treaty. 


The Canadian ‘‘acceptance’’, therefore, was in effect 
no acceptance but rather a statement by Canada of no 
interest in the reservation because it did not concern her. 
Canada, by her own intention and admission, claims no 
rights under the reservation; and therefore the United 
States is entirely free, in so far as its relations with Canada 
are concerned, to abide or not to abide by the terms of the 
reservation. 


Continued deference to the reservation, in short, has 
no relevance to the conduct of the foreign relations of the 
United States. No foreign nation would be offended or in 
any way disturbed or concerned if the reservation were 
withdrawn, simply disregarded, or declared invalid. 

That the Canadian Government did not consider the 
reservation a true reservation affecting the terms of the 
Treaty or the rights and duties of Canada thereunder is 
further shown by its action in regard to it. When informed 
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of the reservation, the Canadian Department of External 
Affairs did not re-submit the matter to Parliament as was 
done in the matter of the Sockeye Salmon Fisheries Treaty, 
signed May 26, 1930. To that Treaty, the Canadian Parlia- 
ment gave its approval on May 30, 1930. The Senate of the 
United States advised and consented to ratification six years 
later, on June 16, 1936, subject to three ‘‘understandings”’ 
which were true reservations interpreting the treaty. 
Negotiations concerning the meaning and effect of the 
‘‘understandings’’ were carried on between the two govern- 
ments. On March 16, 1937, the text of the Senate resolution 
containing the three ‘‘understandings’’ was submitted to 
the Canadian Parliament which approved the acceptance of 
the ‘‘understandings’’. Ratifications were then exchanged 
on July 28, 1937, through a Protocol of Exchange. (50 Stat. 
1355; see 5 Hackworth, op. cit. 123-124 and Supp. JA 
Appendix E, 1.) 


The purported ‘‘acceptance’’ by Canada of the reserva- 
tion to the 1950 Treaty changed nothing. The Canadian 


‘‘acceptance’’, accompanied as it was by a disclaimer of 
interest in the reservation, was devoid of legal effect, and 
did not make the reservation part of the Treaty, that is, part 
of the contractual agreement between the two nations. This 
was the position taken by the United States in regard to the 
New Granada Treaty and by Mexico in regard to the Rio 
Grande Treaty (supra, pp. 34-35). 


Where a nation accepts declarations, understandings or 
reservations solely on the ground that they are of strictly 
domestic concern to the nation putting them forth, such 
acceptance is a mere acknowledgment made as an accom- 
modation to the party whose legislative branch wishes to 
register a policy statement. Such acceptance has no more 
legal effect than a refusal to accept on the same ground. 


The United States Senate itself recognized this principle 
in approving ratifications of a Pan American Treaty of 1937 
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when it referred to certain reservations made by other 
parties to the Treaty in the following language: 


‘“‘The United States of America holds that the 
reservations of this convention do not constitute an 
amendment to the text, but that such reservations, in- 
terpretations, and definitions by separate govern- 
ments are solely for the benefit of such respective 
governments and are not intended to be controlling 
oe the United States of America.’’ (51 Stat. 116, 


The fact that the reservation was recited in the Presi- 
dent’s proclamation of the 1950 Niagara Treaty is likewise 
immaterial. 

In Roy v. The United States and Ogallala Tribe of Sioux 

| Indians, 45 Ct. Cl. 177, 181 (1910), the Court, holding that a 
' treaty was in force although it had never been proclaimed, 
stated: 


‘¢. .. No provision is made in the Constitution for a 
proclamation by the President to give validity to a 
treaty, and we know of no law of Congress making 
such provision. .. .”’ 


Acts of Congress which mention the proclamation of 
treaties do not require proclamation but refer to it as one 
of several alternative formalities indicating that an inter- 
national agreement has entered into force (see Act of 
June 16, 1938, 52 Stat. 760; 64 Stat. 980, 1 U. S. C. §112a). 


There have been instances in which months have elapsed 
between the entering into force of a treaty on the exchange 
of ratifications and the date of the proclamation. In at 
least one case the proclamation was omitted entirely (State 
Department Publication No. 765, 1935, p. 87. Cf. 5 Hack- 
worth Digest of International Law, 84). 


The 1950 Treaty, according to its Article X, entered 
into force on the exchange of ratifications, October 10, 1950; 
it was not proclaimed until October 30, 1950. If the reser- 
vation was not Law of the Land under the supremacy 
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clause on October 10, 1950, it clearly could not become such 
on October 30 by virtue of the President’s proclamation. 


The lapse of more than six years during which the effi- 
cacy of the reservation was widely, though mistakenly, 
assumed, has had great practical but no legal consequences. 
It is well established that neither passage of time nor 
unquestioned acceptance could give validity to the reser- 
vation if the Senate did not have the constitutional power 
at the time of its adoption to amend the Federal Power 
Act in such fashion. See In re Ross, 140 U. S. 453 
(1891), where the Supreme Court considered the constitu- 
tionality of a treaty provision even though it had been in 
effect for 34 years. See, also, Myers v. United States, 272 
U. S. 52, 170-171 (1926); Smiley v. Holm, 285 U. S. 355, 
369 (1932); Springer v. Philippine Islands, 277 U. S. 189, 
205 (1928); James v. United States, 38 Ct. Cl. 615, 631 
(1903) reversed on other grounds, 202 U. S. 401 (1906). 


8. 


The Question of the Legal Effect to Be Given to the 
Senate Reservation to the 1950 Treaty Is a Judicial and Not 
a Political Question. 


Doe v. Braden, 16 How. (57 U. S.) 635 (1853) demon- 
strates that the question of the effect to be given to a 
declaration annexed to a treaty is a judicial and not a 
political one. In that case, at the behest of the United 
States, the King of Spain annexed to the Treaty of 1819 
ceding Florida to the United States, a declaration which 
had a direct and important bearing on the rights of both 
parties. The validity of the declaration was challenged 
before the court and the court held it to be a valid and 
effective part of the treaty. The ‘‘declaration’’ in that 
case was actually a true reservation, whereas the reserva- 
tion to the 1950 Treaty which was not sought by Canada, 
though called a reservation, was merely a declaration 
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of policy. As in Doe v. Braden, however, the question 
of determining the legal effect of the reservation to the 
1950 Treaty is a judicial question for the court. (See also 
New York Indians v. United States, 170 U. S. 1 (1898), 
infra, pp. 44-45; Fourteen Diamond Rings v. United States, 
183 U. 8. 176 (1901)). 


The guiding principle in determining whether a court 
should treat a question as ‘‘political’’ in the sense that it 
falls within the exclusive realm of the executive branch of 
the Government charged under the Constitution with the 
conduct of foreign relations (United States v. Curtiss- 
Wright Export Corp., 299 U. S. 304 (1936) is ‘‘that the 
courts should not so act as to embarrass the executive arm 
in its conduct of foreign affairs.’’ Republic of Mexico v. 
Hoffman, 324 U. S. 30, 35 (1945). Thus, the courts yield 
to executive determination such questions as sovereign im- 
munity (Ez parte Republic of Peru, 318 U. S. 578 (1943) ; 
recognition of states and governments (Rose v. Himely, 4 
Cranch (8 U. S.) 240 (1808); Oetjen v. Central Leather 
Company, 246 U. S. 297 (1918)); and the continuity of 
another state party to a treaty (Terlinden v. Ames, 184 
U. S. 270 (1902)). 


But since a treaty is Law of the Land ‘‘whenever its 
provisions prescribe a rule by which the rights of the pri- 
vate citizen or subject may be determined’’ the courts are 
bound to interpret it. (Edye v. Robertson, 112 U. S. 580, 
598 (1884)). This involves no conflict with the executive 
since: 

‘‘The Department of State has taken the position 
that ‘Under the system of government of the United 
States, a final decision of questions involving the in- 
terpretation of laws and treaties, from the stand- 
point of municipal law, rests with the courts.’’’ (5 
Hackworth op. cit. 267). 


Involving, as it concededly does, ‘‘the United States 
constitutional process alone,’’ it cannot be held that the 
effect of the reservation to the 1950 Treaty does not present 
a judicial question. Since the reservation does not involve 
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the foreign relations of the United States, no embarrass- 


ment could be caused the Department of State by a judicial 
holding that it is not part of the Treaty. 


9. 


A Holding That the Senate Reservation Does Not 
Amend Pro Tanto the Federal Power Act Will Not Affect 
the Validity of the 1950 Treaty Itself. 


It has been shown that the reservation did not affect 
Canada’s rights or obligations under the Treaty, that this 
fact was acknowledged by both Governments in the Protocol 
of Exchange of Ratifications, and that the reservation is not 
part of the Treaty. The reservation can, therefore, be dealt 
with separately and apart from the Treaty. 


The Supreme Court of the United States had no difficulty 
in holding that a treaty was in force, although it also held in- 
operative a Senate resolution which attached conditions to 
the ratification of the treaty where the conditions were 
found to be not part of the treaty itself. In New York 
Indians v. United States, 170 U. S. 1 (1898), a treaty with 
the Indians gave them a grant of land and agreed to appro- 
priate $400,000 to aid them in settling it. The Senate pro- 
vided in its resolution of consent to ratification that the 
treaty should not take effect until it was ‘‘submitted and 
fully and fairly explained by a commissioner of the United 
States to each of said tribes or bands’’ (p. 21). The Senate 
provided further that if any portion or part of the Indians 
did not emigrate to the new lands, ‘‘the President shall 
retain a proper proportion of said sum of four hundred 
thousand dollars, and shall also deduct from the quantity 
of land allowed west of the Mississippi such number of acres 
as will leave to each immigrant three hundred and twenty 
acres only.’’ (p. 22). The lands in question were later sold 
by the United States and the Indians brought action in the 
Court of Claims to recover the value of the lands and the 
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sums of money agreed to be paid. The Court of Claims dis- 
missed the action. 


On appeal, the Supreme Court reversed, and held that 
the treaty passed title to the lands and that the Indians were 
entitled to recover the amount realized by their sale, though 
they were not entitled to recover the $400,000. The Supreme 
Court held that the proviso never became operative. The 
Court said, in part: 


‘‘The power to make treaties is vested by the Con- 
stitution in the President and Senate, and, while this 
proviso was adopted by the Senate, there is no evi- 
dence that it ever received the sanction or approval 
of the President. It cannot be considered as a legisla- 
tive act, since the power to legislate 1s vested in the 
President, Senate and House of Representatives.’’ 
(p. 23; emphasis supplied.) 


In the Indians case it is true that the Senate reservation 
was not accepted by the President and he did not call it to 
the attention of the tribes or include it in his proclamation. 
But treaties are not made between the Senate and Presi- 
dent ; they are made between the United States and a foreign 
country or an Indian tribe. The essential fact is that the 
Senate reservation did not form part of the agreement with 
the Indians just as the Senate reservation to the 1950 
Treaty did not form part of the agreement with Canada. 
The acquiescence of the President could not give validity 
to what would otherwise be an invalid exercise of the 
Senate’s power. The Indians case thus importantly stands 
for the proposition that a valid treaty may be given effect 
while an attendant Senate reservation may be held lacking 
in effect. 


If the doctrine of separability of statutes were con- 
sidered applicable to treaties, the Indians case is authority 
for the proposition that an attendant Senate reservation is 
separable. The doctrine has not, however, been applied 
to treaties and the ‘‘separability clause’’ now usually in- 
serted in federal statutes has never been incorporated in a 
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Senate resolution advising and consenting to ratification 
of a treaty. 


The reservation to the 1950 Niagara Treaty can readily 
be dealt with aside from the Treaty itself since it did not 
reserve to Congress any right which the Treaty would other- 
wise have taken away or which Congress would not other- 
wise have had. As already noted, Congress was and still is 
at perfect liberty to amend the Federal Power Act with 
respect to the Niagara, quite apart from the existence of the 
reservation. To hold that the reservation is not part of the 
Treaty, therefore, would not subtract from or add to the 
rights or duties of either state party to the Treaty. 


It has been shown that the Senate frequently includes in 
its resolution of advice and consent to the ratification of a 
treaty, understandings or declarations which have never 
been considered as part of the treaty but which are clearly 
merely declarations of Senate policy. Since such declara- 
tions are not part of a treaty, they are not under the su- 
premacy clause part of the Law of the Land. The fact 
that the reservation is not operative as the Law of the 
Land does not, however, vitiate the consent to the ratifica- 
tion of the Treaty. 


The 1950 Treaty is in full force and effect despite the 
fact that the reservation is of no legal effect. 


10. 


Although the Senate May by a Valid Reservation to 
a Treaty Defer the Self-executing Character of the Treaty 
the Purported Reservation to the 1950 Treaty Is Ad- 
dressed to the Execution, Not of the Treaty, but of a 
Domestic Statute. 

A treaty has the dual character of an international con- 
tract and of the Law of the Land. Whether or not the pro- 


visions of a treaty are automatically the Law of the Land 
depends on whether a treaty is self-executing. It is self- 
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executing when it is intended to operate without the need 
for further legislation to carry out a promise in the treaty. 
(Foster v. Nielsen, 2 Pet., (27 U.S.) 253, 314 (1829)). 


The Senate may by an appropriate reservation defer 
_ the execution of a treaty. Thus, in approving the ratifica- 
- tion of a 1902 commercial treaty with Cuba (33 Stat. 2136) 
which contained provisions affecting the tariff, the Senate 
included a reservation as follows: 


‘<This Convention shall not take effect until the 
same shall have been approved by the Congress.’’ 


The President pointed out in his proclamation that this 
proviso was added at the end of Article XI of the Treaty, 
which provided: 


‘<The Convention shall go into effect on the 10th 
day after the exchange of ratifications.’’ 


The reservation was thus included in the Cuban Treaty as 
an amendment to Article XI and modified reciprocally the 
rights and duties of Cuba and the United States. 


But in the case of the 1950 Treaty, the reservation is 
addressed to the execution, not of the Treaty but of a domes- 
tic statute, namely, the Federal Power Act. The reserva- 
tion did not impose and was not intended to impose any 
condition precedent to the carrying out of the Treaty. The 
reservation was merely intended to have the effect of hold- 
ing up construction of a power plant on the United States’ 
side. 

The 1950 Treaty is self-executing, except to the extent 
that appropriations were required to pay for the remedial 
works provided for in Article II. (Cf. 30 Op. Atty. Gen. 
217, 220 (1913) holding Article V of the 1909 Treaty with 
Canada to be self-executing.) No legislation was required 
to carry out any of the other provisions. 


The reservation did not affect Article I of the Treaty, 
terminating prior agreements. This Article went into ef- 
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fect immediately on exchange of ratifications, that is, on 
October 10, 1950. 


The reservation did not affect Article II which contains 
the agreement to proceed with the remedial works, utilizing 
the services of the International Joint Commission and 
sharing the cost equally. The two countries cooperatively 
have almost completed the construction of remedial works 
and have done so under the supervision of the International 
Joint Commission (Supp. JA, p. 91). 


The reservation did not affect the diversion and use of 
water provided for in Articles III, IV, V and VI of the 
Treaty. Under these Articles The Hydro Electric Power 
Commission of Ontario has built new facilities on the Cana- 
dian side and is utilizing all of its share and a good part of 
the United States’ share of the water permitted to be used 
for power purposes. (Supp. JA, p. 93). 


The reservation did not affect Article VII of the Treaty, 
in which the parties agreed to designate representatives to 
determine the amounts of water available for the purposes 
of the Treaty. The two governments appointed representa- 
tives to supervise and regulate the flow of water and these 
representatives are carrying out their functions. 


It is thus apparent that despite the reservation the 
Treaty has been in full force and effect as provided in 
Article X, since October 10, 1950. The President, the De- 
partment of State, the Department of the Army, the Bureau 
of the Budget, the Congress of the United States, the 
Canadian Government and the International Joint Com- 
mission have all been acting ‘‘in execution’’ of the Treaty 
(Supp. JA pp. 91 et seq.). 


The practice of the parties in carrying out a treaty is 
persuasive evidence that the treaty is in full force and effect. 
See Ivancevic v. Artukovic, 211 F. 2d 565, 573, 574 (9th Cir. 
1954) ; Terlinden v. Ames, 184 U. S. 270, 285 (1902). 
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The so-called reservation to the 1950 Treaty did not keep 
the Treaty from entering into force, nor did it prevent the 
execution of the Treaty in accordance with its terms. It 
was not intended to. What the Senate did intend was that 


the continued execution of the Federal Power Act should 
be partially prevented. Since the adoption of the reserva- 


tion respondent has in fact improperly refused to issue 
licenses for the use of all waters of the Niagara which the 
United States had not agreed to refrain from using for 


power purposes. Respondent erred in refusing to issue 


such licenses because the reservation did not change re- 
spondent’s statutory power and duty to do so. 


Summary and Conclusion 


Petitioner has shown that the reservation does not de- 


_ prive respondent of authority or relieve it of the duty under 
the Federal Power Act to issue a license for development 


of electric power from the United States’ share of the 
waters of the Niagara River, for the following reasons: 


1. This authority existed under the Federal 
Power Act. 


2. The Federal Power Act, in this respect, has 
not been amended by act of Congress. 


3. Although the Senate reservation was intended 
to amend the Federal Power Act in this respect, it did 
not do so because: 


(a) the reservation relates to a question which 
is admittedly solely domestic and which does not 
involve the foreign relations of the United States. 


(b) the reservation therefore is not a valid 
exercise of the treaty-making power. 


(c) the reservation must therefore be con- 
sidered to be merely a declaration of Senate policy 
and not Law of the Land. 
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Therefore: 


I. The order of the Commission and its findings and 
conclusions contained in Opinion No. 298 should be set aside 
in whole. 


It. The reservation to the 1950 Niagara Treaty should 
be declared legally imeffective to deprive respondent of 
authority or relieve it of the duty under the Federal Power 
Act to act upon petitioner’s application on the merits. 


Ill. Respondent should be directed forthwith to act 
upon petitioner’s application. 
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STATEMENT OF QUESTION PRESENTED 


Does the reservation included by the Senate in its advice 
and consent to ratification of the 1950 Treaty Between the 
United States and Canada, which reservation reads as follows: 


The United States on its part expressly reserves the 
right to provide by Act of Congress for redevelopment, 
for the public use and benefit of the United States’ 
share of the waters of the Niagara River made avail- 
able by the provisions of the Treaty, and no project 
for redevelopment of the United States’ share of such 
waters shall be undertaken until it be specifically au- 
thorized by Act of Congress 

deprive the Federal Power Commission of authority under 
the Federal Power Act to issue a license for development of 
electric power from the United States’ share of the waters of 
the Niagara River? 

419915—57——-1 (i) 
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GAnited States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 
No. 13652 


Power AUTHORITY OF THE StTaTE or NEw YORK, PETITIONER 
Vv. 
FrepERAL PowER COMMISSION, RESPONDENT 


BRIEF FOR RESPONDENT, FEDERAL POWER COMMISSION 


COUNTEESTATEMENT OF THE CASE 


The petition asks the Court, pursuant to section 313 (b) 
of the Federal Power Act (16 U.S. C. 8251) to set aside a Fed- 
eral Power Commission order issued November 30, 1956 (JA 
33-42) which dismissed petitioner’s application for a license 
under section 4 (e) of the act (16 U.S. C. 797e). 

The application filed August 20, 1956, and amended Septem- 
ber 19, 1956 (Tr. pp. 155 et seq.; JA 9-82), was for a license 
for a proposed hydroelectric development (Project No. 2216), 
including facilities for the diversion from the Niagara River 
at a point approximately 3 miles upstream from the Falls and 
for the use for power development at the Town of Lewiston, 
New York, of all of the water available under the 1950 Treaty 
between the United States and Canada (1 UST 694; JA 25-32). 

The Commission, pursuant to its order issued October 25, 
1956 (Tr. p. 351), heard oral argument concerning the author- 
ity of the Commission to issue the requested license in view of 
the United States Senate resolution of August 9, 1950 (1 UST 
694, 699; J. A. 25, 30-31) advising and consenting to the rati- 
fication of the 1950 Treaty with the following reservation: 


(1) 
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The United States on its part expressly reserves the 
right to provide by Act of Congress for redevelopment, 
for the public use and benefit, of the United States’ share 
of the waters of the Niagara River made available by the 
provisions of the Treaty, and no project for redevelop- 
ment of the United States’ share of such waters shall 
be undertaken until it be specifically authorized by Act 
of Congress. 


On November 30, 1956, the Commission issued its Opinion 
No. 298 (JA 33-42) together with its order dismissing the 
application for license. Petitioner’s timely application for 
rehearing (JA 43-45) was denied by order issued January 2, 
1957 (JA 46). Thereafter, the petition for review was filed 
(JA 1-7). 

SUMMARY OF ARGUMENT 


I 


The constitutionality of the Senate reservation to the 1950 
Treaty with Canada is a matter for judicial determination. 
Treaties or parts thereof, being the supreme law of the land, 


must be assumed by the Commission to be valid and binding 
until otherwise determined by the courts. The Commission 
assumed the validity of the Treaty reservation, consistent with 
past practice, and did not reach the constitutional question. 
However, the petitioner properly raised that question before 
the Commission as a prerequisite to jurisdiction of the Court. 


II 

The assumption of validity of the Treaty reservation is 
supported by the proper exercise of the constitutional author- 
ity vested in the President and the Senate with regard to treaty- 
making power. The executory character of the reservation 
properly requires implementation by Congressional action prior 
to use for power purposes of the United States share of the 
water made available by the Treaty. 


III 


The Senate advised and consented to the ratification of the 
1950 Treaty upon condition that the utilization of the waters 
in the United States should be authorized by further legislative 
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action. The condition of ratification was sanctioned and ap- 
proved by the President, was accepted by Canada, and was 
included in the exchange of ratifications; and thus became a 
part of the Treaty. The Senate has customarily given the 
House of Representatives an equal voice in effectuating treaty 
provisions relating to matters of domestic concern as it did 
here by the reservation. 


IV 


The effectiveness of a treaty can be achieved only by con- 
curring action of the President and the Senate. Absent the 
validity of the necessary advice and consent of the Senate to 
ratification the treaty becomes inoperable. 


V 


The Commission’s authority under the Federal Power Act 
over diversions for power purposes at Niagara Falls has, since 
approval of that Act, been limited by treaty provisions pertain- 
ing to those waters. The Commission’s authority under the 
Act has not been amended or repealed respecting such authority 
existing prior to the 1950 Treaty, and that Treaty merely in- 
creased the quantum of diversions from the Niagara River and 
reserved to Congress the disposition of the additional amounts, 


ARGUMENT 


I. The Commission is not empowered to pass upon the validity 
of the Treaty reservation 


In connection with its application for a license, petitioner 
contended before the Commission that the “so-called ‘reserva- 
tion’ to the 1950 Treaty is totally invalid because it relates 
entirely to a matter of domestic concern, i. e., attempts to 
amend or repeal in part the Federal Power Act, which under 
the Constitution can be done only by Act of Congress, and 
that therefore the Federal Power Commission has jurisdiction 
to entertain this application and to issue the license here 
sought” (JA 14-15). The same contentions, among others, are 
made before this Court (Pet. Br. 16-50). The initial ques- 
tion, therefore, is whether the Commission has either express 
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or implied authority to pass upon the constitutional validity 
of the Treaty reservation. 

After oral argument and the receipt of briefs, the Commission 
decided that it could not reach any of the subsidiary questions 
of constitutionality for the reason that it must initially assume 
the validity of the reservation (JA 37-38). The Commission 
has consistently held that it is not empowered to pass upon 
constitutional questions. East Ohio Gas Company, 1 F. P. C. 
586, 592; Mississippi River Fuel Corporation, 2 F. P. C. 170, 
175; and Central Nebraska Public Power and Irrigation Dis- 
trict, 5 F. P. C. 165, 172. 

Those cases before the Commission involved the consti- 
tutionality of certain provisions of the Federal Power Act (16 
U.S. C. 791a, et seq.) and of the Natural Gas Act (15 U.S. C. 
717, et seq.). In the instant case the Commission similarly 
restrained itself from the assumption of a judicial interpreta- 
tion of the constitutionality of the Treaty reservation, for “by 
the Constitution a treaty is placed on the same footing, and 
made of like obligation, with an act of legislation. Both are 
declared by that instrument to be the supreme law of the land, 
and no superior efficacy is given to either over the other.” 
Whitney v. Robertson, 124 U.S. 190, 194 (1888). 

In determining that it could not pass upon the validity of 
ine Treaty reservation the Commission cited decisions by this 

‘Court, namely Panitz, et al. v. District of Columbia, 112 F. 2d 
-39, 41-42; 72 U.S. App. D. C. 131, 133-134; and Engineers 
Public Service Co. et al. v. Securities and Exchange Commis- 
$ton, 138 F. 2d 936, 952; 78 U.S. App. D. C. 199, 215. In the 
Engineers Public Service Co. case this Court affirmed action 
by the Securities and Exchange Commission in excluding testi- 
mony on.the ground the Commission had no authority to weigh 
such evidence relating to the constitutionality of section 11 (b) 

(1) of the Public Utility Holding Company Act of August 26, 
1935, or to pass upon the constitutionality of the act which 
it is called upon to administer. In its opinion (p. 215) this 
Court said: 

No statutory power is conferred by the Public Utility 


- Holding Company Act upon the Commission to con- 
sider questions of constitutionality or to receive evi- 
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dence or mzke findings of fact in respect thereto. Sec- 
tion 24 of the statute provides that “the findings of the 
Commission as to the facts, if supported by substantial 
evidence, shall be conclusive”; but these findings are 
obviously those which the Commission must make in 
the administration of the Act and they do not relate to 
evidence offered to show that the Act is entirely invalid 
because it lacks the factual basis for the constitutional 
exercise of the Congressional power. 


This Court held, in the Panitz case, that a tax assessor, as 
an administrative official, has no inherent power to rule on 
constitutional objections to the tax. There (pp. 133-134) this 
Court said: 


* * * It has been said that the necessities of our system 
require the judiciary to determine the constitutionality 
of Acts of the legislature. There can be little doubt 
that it represents the highest exercise of judicial power, 
and one that even the judiciary is reluctant to exercise. 
Interruption of the machinery of government neces- 
sarily attendant on this function not only cautions the 
judiciary but argues as well against its exercise by other 
agencies. It is this consideration for the orderly, effi- 
cient functioning of the processes of government which 
makes it impossible to recognize in administrative officers 
any inherent power to nullify legislative enactments 
because of personal belief that they contravene the con- 
stitution. Thus it is held that ministerial officers cannot 
question the constitutionality of the statute under which 
they operate. Likewise, it has been held that an ad- 
ministrative agency invested with discretion has no 
jurisdiction to entertain constitutional questions where 
no provision has been made therefor. * * * 


The Federal Power Act confers no express authority upon 
the Commission to pass upon the constitutionality of the reser- 
vation to the 1950 Treaty with Canada, and there is no implied 
authority that it may do so. See also Todd v. Securities and 
Exchange Commission, 137 F. 2d 475, 478 (C. A. 6); Central 
Nebraska Pub. P. & I. Dist. v. Federal Power Commission, 
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160 F. 2d 782, 783 (C. A. 8); and Dawes Warehouse Co. v 
Bowles, 321 U S. 144, 152-153. 

Although the Commission was not empowered to pass upon 
the validity of the Treaty reservation, it was essential in order 
to raise it in a petition for court review, that the issue be 
raised before the Commission in an application for rehearing, 
Federal Power Commission v. Colorado Interstate Gas Co., 
348 U.S. 492. 497-499; and Panhandle Co. v. Power Comm’n., 
324 U.S. 635, 649 and see 650-651. The Colorado Interstate 
and Panhandle cases were reviewed by the Supreme Court 
under section 19 of the Natural Gas Act (15 U. 8. C. 717r), 
which is identical in its reviewing authorization with section 313 
of the Federal Power Act. substituting the words “natural-gas 
company” in section 19 (b) of the Gas Act for the words 
“licensee or public utility” in section 313 (b) of the Power 
Act. That the initial issue is a constitutional one does not 
affect the acceptance of constitutionality under the Power Act. 
See United States et al. v. Cagital Transit Co. et al., 338 U.S. 
286, 291; Todd v. Securities and Exchange Commission, supra; 
and National Labor Relations Board v. G. W. Thomas Drayage 
& Rig. Co., 206 F. 2d 857, 860-861 (C. A. 9). 

Being of the view that the Treaty reservation is invalid, it 
was proper for the petitioner to raise the question of validity 
in its application for a license (JA 14-15) and when the Com- 
mission refused to assume unconstitutionality, it was proper 
for the petitioner to again raise the question in its application 
for rehearing (JA 43-45). and in its petition for review (JA 
1-7). Consequently, the question of the validity of the Treaty 
reservation is properly before the Court. 


II. The Treaty reservation is valid 
The treaty-making power is conferred on the United States 
by the Constitution in these terms: 
He [the President] shall have Power by and with the 
_ Advice and Consent of the Senate to make Treaties, 


provided two thirds of the Senators present concur: 
(U.S. Const., Art. IT, See. 2, Cl. 2). 


When each State became a party to the Constitution, it 
agreed by this clause that the United States, through the 
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President and by and with the advice and consent of the 
Senate, would have the power to make treaties. Each State 
also surrendered its own sovereign power to make treaties 
(U.S. Const., Art. I, See. 10). Thus, the constitutional pro- 
vision as to treaty-making is two-fold—it confers upon the pres- 
ident and the Senate the power to make treaties and it provides 
that no State shall have such power, Baldwin v. Franks, 120 
U. S. 678, 682 (1887). The power is not only prohibited to 
the States and conferred on the President and the Senate, but 
there is no part of the Constitution which confers any of the 
treaty-making power on any other department or officer of the 
United States (H. Rept. No. 2680, 48th Cong., 2d. Sess., p. 1). 
Although the power to make treaties is exclusively vested 
in the President and the Senate (and there is no apparent 
limit on their power, Missouri v. Holland, 252 U. 8S. 416). a 
treaty may require implementing legislation to make it oper- 
ative within the United States. Foster and Elam v. Neilson, 
2 Pet. (27 U.S.) 253, 314 (1829); Baldwin v. Franks, supra: 
Whitney v. Robertson, supra; and The Chinese Exclusion Case, 
130 U. S. 581, 600. Thus, when a treaty is not self-executing 
but is merely promissory, it is then clearly within the province 
of Congress to enact legislation to put it into effect (U. S. 
Const., Art. I, See. 8, Cl. 18). The 1950 Treaty with Canada 
is executory in character in that it merely expresses the agree- 
ment that certain quantities of water may be used in each 
country by diversions from the Niagara River, and requires 
implementing legislation with respect to utilization for power 
purposes of the United States share of the water made avail- 
able by the Treaty. The petitioner says that the implementing 
legislation is found in the Federal Power Act. However, the 
Senate in its reservation said that the waters of the Niagara 
River made available by the Treaty for power purposes in the 
Jnited States could be so utilized only after further legislative 
action by Congress. 


A. The Niagara reservation is part of the 1950 Treaty 


Although the constitutional power to make treaties is ex- 
clusively vested in the President and the Senate, petitioner 
contends that the reservation is not a part of the 1950 Treaty. 
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Consequently, petitioner concludes that the reservation is in- 
valid and legally ineffective (Pet. Br. 16-19, 26-39). 

When the Senate of the United States advised and consented 
to the ratification of the 1950 Treaty it did so upon condition 
that “* * * no project for redevelopment of the United States’ 
share of such waters shall be undertaken until it be specifically 
authorized by Act of Congress.” Thereafter, Canada accepted 
the reservation and on August 24, 1950, the Treaty, including 
the reservation, was ratified by the President of the United 
States. It was ratified by Canada on October 5, 1950, and 
ratifications were exchanged in Ottawa on October 10, 1950. 
The Treaty was proclaimed by the President on October 30, 
1950, and entered into force October 10, 1950, pursuant to pro- 
visions of Article X of the Treaty. The reservation was ex- 
pressly set forth in the formal protocol evidencing the exchange 
of ratifications between the two countries (JA 27-32). 

It appears that the inclusion of reservations in its advice 
and consent has long been the customary method utilized by 
the Senate in dealing with matters of domestic concern. See 
Doe v. Braden, 16 How. (57 U.S.) 327. 330 (1853) ; Haver v. 
Yaker, 9 Wall. (76 U.S.) 32, 35 (1869); and Senate Doc. No. 
170, 82d Cong. 2d sess. at page 413. 

In Doe v. Braden, supra (at page 330), it was said: 


* * * it is too plain for argument, that where one of the 
parties to a treaty, at the time of its ratification, annexes 
a written declaration explaining ambiguous language 
in the instrument, or adding a new and distinct stipu- 
lation, and the treaty is afterwards ratified by the other 
party with the declaration attached to it, and the ratifi- 
cations duly exchanged,—the declaration thus annexed, 
is a part of the treaty, and as binding and obligatory 
as if it were inserted in the body of the instrument. The 
intention of the parties is to be gathered from the whole 
instrument, as it stood when the ratifications were 
exchanged. 


In Hidalgo County Water Control & Imp. Dist. v. Herrick, 
226 F. 2d 1 (C. A. 5), the court considered the domestic appli- 
cation of the Mexican Water Treaty of 1945 (59 Stat. 1219, 
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1263-1264), together with reservations imposed by the Senate 
in granting its advice and consent to ratification. There, m 
holding that the Treaty does not control the distribution of 
water to users within the United States, the court (p. 7) said: 


The Treaty apportioned the water of the Rio Grande 
and allocated the share that might be diverted and used 
on each side of the river, but without making or intend- 
ing to make any provision as to how or by whom the 
water so apportioned and allocated should be used upon 
being diverted. Increases in diversion to and use upon 
either side is prohibited except upon the conditions 
stated. We think it was intended by the parties to 
the Treaty that to each nation should be left the power 
of making determinations, pursuant to its own law, of 
those who are, may become, or cease to be, entitled to 
the use of the waters secured by the treaty to such 
nation, and their relative nghts among themselves. 


In the 1950 Treaty the Senate made the Niagara reservation 
a condition of its advice and consent to subsequent ratification. 
It was accepted by the President and by Canada. Both Gov- 
ernments ratified the Treaty together with the reservation. 
Consequently, as the court said in Doe v. Braden, supra, that 
the reservation is part of the Treaty “is too plain for argument.” 


B. The 1950 Niagara Treaty is ineffective if the Senate reservation 
is invalid 

The Senate gave its consent to ratification of the 1950 
Niagara Treaty subject to the provisions of the reservation as 
@ condition precedent to its consent. In view of the legislative 
history of the reservation, it cannot be assumed that the Senate 
would have consented to ratification of the Treaty without 
the condition imposed by the reservation, for the Senate in- 
tended to preserve the status quo of power development in 
the United States at Niagara Falls until such time as Congress 
enacts implementing legislation. 

Although no treaty has ever been held invalid, the peti, 
tioner would have this Court hold the Senate reservation in- 
valid and at the same time uphold the validity of the Treaty 
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(Pet. Br. 44-46). Petitioner cites only one case, New York 
Indians v. United States, 170 U. S. 1 (1898) in support of its 
position “that a valid treaty may be given effect while an at- 
tendant Senate reservation may be held lacking in effect” (Pet. 
Br. 45). However, as admitted by petitioner, the Senate reser- 
vation or proviso involved in the Indians case “was not accepted 
by the President and he did not call it to the attention of the 
tribes or include it in his proclamation” (Pet. Br. 45). The 
court noted (p. 23) there was no evidence that the Senate reser- 
vation ever received the sanction or approval of the President. 
Consequently, the President did not exercise his tearty-making 
powers with respect to the Senate reservation or proviso in 
the Indian Treaty case and as a result that reservation was 
not part of the Treaty. Contrary to such lack of Presidential 
sanction or approval, the Senate reservation to the 1950 
Niagara Treaty was approved and sanctioned by the President, 
accepted by Canada, and was recited in the ratifications and 
the proclamation of the Treaty with the result that it became 
a part of the Treaty. Therefore, the Indians case is not au- 
thority for the proposition that the 1950 Niagara Treaty is 
valid if the reservation is invalid. 

If the advice and consent of the Senate given subject to the 
reservation is invalid the entire Treaty would be invalid. 


C. The reservation does not attempt to amend or repeal, in whole or in part, 
the Federal Power Act 


It is contended by petitioner that the reservation to the 
1950 Treaty is an ineffectual attempt by the Senate, without 
the concurrence of the House of Representatives, to repeal pro 
tanto the Federal Power Act (Pet. Br. 23-26). 

The reservation does not remove from the Commission any 
authority existing prior to the 1950 Treaty. As stated in the 
preamble to the Treaty (JA 25), “the quantity of water which 
may be diverted from the Niagara River for power purposes” 
was fixed prior to the 1950 Treaty. 

Under Article V of the United States-Canadian Boundary 
Waters Treaty of 1909 (36 Stat. 2448, 2450) the diversion 
within the United States was fixed at “not exceeding in the 
aggregate a daily diversion at the rate of twenty thousand 
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cubic feet of water per second” (20,000 c. f. s.). By notes ex- 
changed as of May 20, 1941, between United States and Canada 
temporary additional diversion in the quantity of 5,000 c. f. s. 
(55 Stat. 1276) and by notes exchanged as of October 27, 1941, 
temporary diversion in the further quantity of 7,500 c. f. s. (55 
Stat. 1380), were authorized for power purposes within the 
United States. 

Thus, prior to the 1950 Treaty, the Commission was pro- 
hibited from authorizing diversions exceeding a total of 32,500 
c. f.s. of water around the Falls on the Niagara River for power 
purposes. See Niagara Falls Power Co. v. Federal Power Com- 
mission, 137 F. 2d 787, 790 (C. A. 2). By license issued on 
March 2, 1921, as amended, for Project No. 16, Niagara Mo- 
hawk Power Corporation, as successor to The Niagara Falls 
Power Company by merger, was authorized to divert and use 
for power purposes all of the 32,500 c. f. s. available prior to the 
1950 Treaty (10 F. P. C. 1147, 1155, 1157). 

The 1950 Treaty would increase the diversions from 32,500 
c.f. s. to total annual average diversions of 65,000 c. f. s. from the 
Niagara River for power purposes within the United States 
at such time as the Congress enacts implementing legislation 
in accordance with the ‘Treaty reservation (Senate Executive 
Report No. 11, 81st Cong. 2d sess. pp 5-6). At page 7 of this 
report, the Senate Committee on Foreign Relations discussed 
the proposed treaty reservation as follows: 


10. RESERVATION 


Conflicting views as to how the additional power 
should be developed at the Falls and who should be 
responsible for that development were presented to the 
committee. A number of questions raised remain un- 
resolved. This resource is unique and of national 
interest. The distribution of the power generated at the 
Falls is a subject on which opinions differ. It will 


1 The Schoellkopf generating plant of Project No. 16 was rendered inop- 
erative by a rock slide on June 7, 1956, and Niagara Mohawk has filed, 
application for authority to restore Section 3—A of the Schoellkopf station. 
Although Niagara Mohawk was an intervenor in the proceeding before the 
Commission, it did not oppose the petitioner’s application for license 
(Tr. 260, 268-266). 
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require careful study. And it is not at all unlikely that 
additional studies will be sought concerning the relation- 
ship of the Niagara power project to the St. Lawrence 
seaway and power project and to the whole question of 
power shortage is (sic) Northeastern United States. 

Although these questions are domestic in nature the 
committee believes it wise and therefore recommends 
that the Senate advise and consent to the ratication of 
the treaty, subject to the following reservation: 


“The United States on its part, expressly reserves the 
right to provide by Act of Congress for redevelopment, 
for the public use and benefit, of the United States 
share of the waters of the Niagara River made avail- 
able by the provisions of the treaty, and no project for 
redevelopment of the United States share of such waters 
shall be undertaken until it be specifically authorized 
by Act of Congress.” 


The committee is fully aware that the subject matter 
of the reservation concerns the United States constitu- 
tional process alone. It deems it important, however, 
that all interests in the United States should be con- 
sidered, and that the implementation of the treaty shall 
be made by specifically authorized acts of Congress. 
Thus without the reservation the redevelopment for 
power purposes would be governed by the Federal Power 
‘Act. The committee intends by the reservation to re- 
tain that power in the hands of the Congress. 


The aforesaid reservation recommended by the Senate com- 
mittee was adopted by the Senate as a condition of its advice 
and consent to ratification of the Treaty (JA 25, 30-31). The 
purpose of the Treaty reservation, according to the Senate 
committee, was to withhold from the licensing provisions of 
the Federal Power Act any power development for the use of 
the additional diversions which may be made available under 
the 1950 Treaty. 

The committee report (Senate Executive Report No. 11, pp. 
6-7) shows that the method of developing new water resources 
to be made available by the Treaty was a subject pending bé- 
fore the Congress at the time the proposed Treaty was pre- 
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sented to the Senate for its advice and consent to subsequent 
ratification. In this connection the Senate committee said: 


The committee therefore makes its recommendation for 
advice and consent to the ratification of the treaty 
without any reflection on any implementing legislation 
now before the Congress or to be presented to the Con- 
gress in the future. It is the committee’s view that 
any legislation must be gone into carefully and measured 
in terms of the interests of the people of the United 
States. This will in all probability require public hear- 
ings and should not be permitted to delay ratification 
of the treaty. 


The effect of the reservation in the committee’s opinion was 
to hold up additional diversions from the Niagara River within 
the United States until the Senate, the House of Representa- 
tives and the President act on the controversial question of 
the method of redevelopment at Niagara Falls. It is apparent 
that this and other responsible committees of Congress so un- 
derstood the effect of the Niagara reservation (H. Rept. No. 
713, 83d Cong., 1st sess., p. 4; S. Rept. No. 2501, 83d Cong., 
2d sess., p. 4; S. Rept. No. 1408, 84th Cong., 2d sess., p. 5). 

The latter report (S. Rept. No. 1408) was on a bill (S. 1823, 
84th Cong.) to authorize the Commission to issue a license to 
petitioner, the Power Authority of the State of New York. In 
its report on S. 1823, the Senate Public Works Committee 
(p. 5) said: 


In accordance with this reservation, Congress must 
pass legislation before a private power company, State, 
or individual can be issued a license or permit by the 
Federal Power Commission to construct and develop a 
power project for use of the waters made available to 
the United States under the terms of the treaty. 


Although S. 1823 passed the Senate on May 16, 1956 (102 
Cong. Rec. 7393), it did not pass the House. Whether imple- 
menting legislation will place the redevelopment under the 
Federal Power Act is not known at this time. 

Therefore, the reservation did not amend or repeal the Fed- 
eral Power Act as claimed by petitioner but only had the effect 
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of preventing the licensing authority of the Commission under 
the act from becoming applicable for the first time to the addi- 
tional Niagara River water made available for power develop- 
ment in the United States by the 1950 Treaty. 


CONCLUSION 


We respectfully submit that for the above reasons the Com- 
mission’s order should be affirmed. 
Respectfully submitted. 
Wiutarp W. GAaTCHELL, 
General Counsel, 
JoHN C. Mason, 
Deputy General Counsel, 
JosePH B. Hosss, 


Attorney, 
Counsel for Respondent, Federal Power Commission, 
Washington 25, D. C. 


Masrc# 1957. 
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ISSUE PRESENTED 


Power Authority of the State of New York has applied 
to this Commission for a license for development of all of 
the waters of the Niagara River which may be diverted in 
the United States for power purposes under the Treaty be- 
tween the United States and Canada Concerning the Uses 
of the Waters of the Niagara River signed on February 
27, 1950. 


Three interveners contend that this Commission does 
not have jurisdiction to grant such license because of the 
so-called ‘‘reservation’’ attached to the 1950 Treaty which 
provides: 


“‘The United States on its part expressly reserves 
the right to provide by Act of Congress for re- 
development, for the public use and benefit, of the 
United States share of the waters of the Niagara 
River made available by the provisions of the treaty, 
and no project for redevelopment of the United 
States share of such waters shall be undertaken until 
it be specifically authorized by Act of Congress.’ 


The Power Authority maintains that this so-called 
‘‘reservation’’ is constitutionally ineffective to deprive 
this Commission of jurisdiction to issue the license applied 
for. 


One intervener contends that this Commission is not the 
proper forum in which to determine the question. 


The Power Authority maintains that this Commission 
is not only the proper but the only forum in which the 
question can be determined initially. 
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PRELIMINARY STATEMENT 


In 1920 the Congress enacted the Federal Water Power 
Act to provide a uniform policy and procedure for the 
development of hydroelectric power from waterways over 
which the Federal Government has jurisdiction. During 
debates on the bill attempts were made to pass an amend- 
ment thereto which would have taken the Niagara River 
out of the general operation of the Act. These attempts 
failed. . 


Under the Federal Water Power Act, the Commission 
immediately issued licenses for the development of Niagara 
power within the limits of the amounts of water then fixed 
by international agreement between the United States and 
Canada. , 


In 1950, a new treaty between the United States and 
Canada removed the limitation fixed by earlier agreements 
and thus made available additional quantities of Niagara 
water for power development. To this Treaty the Senate 
attached a so-called ‘‘reservation’’ (hereinafter referred 
to as the ‘‘reservation’’) providing that no redevelopment 
of the Niagara River by the United States could be un- 
dertaken until Congress passed further legislation. No 
such legislation has been passed. If legally effective, the 
‘‘reservation’’ would amend the uniform policy adopted 
by the Congress by removing waters of the Niagara River 
from the application of the Federal Power Act. In effect 
the Senate, without the concurrence of the House, sought 
to accomplish what the Congress had refused to do by 
statute. : 
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The existence of the ‘‘reservation’’ has hitherto de- 
terred potential applicants from seeking a license from 
the Commission to develop the Niagara water power. 


Waste and loss to the United States of a much needed 
power resource has resulted. 


On August 20, 1956 Power Authority of the State of 
New York, a corporate municipal instrumentality and a 
political subdivision of the State of New York (herein- 
after sometimes referred to as ‘‘Applicant’’), filed an ap- 
plication with the Commission for a license under Section 
4(e) of the Federal Power Act for a power project to be 
located in Niagara County, State of New York for develop- 
ment of the Niagara River. On that date, this Commission 
acknowledged receipt of such application and designated 
the proposed project as Project 2216. On September 19, 
1956, Applicant filed an amendment to such application. 


On September 20, 1956 Niagara Mohawk Power Cor- 
poration petitioned this Commission to intervene in the 
proceedings to be had in Project 2216. On October 15, 
1956 the Attorney General of the State of New York on 
behalf of the People of New York petitioned to intervene. 
On October 18, 1956, National Rural Electric Cooperative 
Association and 28 rural electric cooperatives or associa- 
tions distributing electric power in the State of New York, 
Ohio and Pennsylvania; Rochester Gas and Electric Cor- 
poration; County of Niagara, New York; City of Niagara 
Falls, New York; American Public Power Association; 
Municipal Electric Utilities Association of New York State 
and City of Jamestown, New York, petitioned to intervene. 
This Commission on October 25, 1956 issued an order grant- 
ing intervention to these petitioners. 


The Town of Lewiston, New York on October 18, 1956 
filed a protest and petition to intervene in the proceedings 
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to be had in Project 2216. On November 1, 1956 this Com- | 
mission issued an order permitting such intervention. 


Three of such interveners, in their petitions, raise the 
question of the jurisdiction of this Commission to grant 
the application of the Power Authority for Project 2216. 
National Rural Electric Cooperative Association, Rochester 
Gas and Electric Corporation and American Public Power. 
Association contend that this Commission does not have 
such jurisdiction because of the ‘‘reservation’’ to the 1950. 
Treaty. ) 


In addition, intervener American Public Power Asso-: 
ciation raises the question that this Commission is not the: 
proper forum in which to determine the constitutional ques-. 
tion of the validity of the ‘‘reservation’’. : 


Intervener Niagara Mohawk Power Corporation states 
in its petition that it takes no position with respect to this’ 
Commission’s authority to issue the license applied for. 


The remaining interveners do not discuss the validity 
of the ‘‘reservation’’ nor the jurisdiction of this Commis- 
sion to issue the license applied for. 


Applicant showed in its application and it will be shown 
further in this memorandum, that the Senate’s attempt to 
prevent this Commission from discharging its function 
under the Federal Power Act in regard to the Niagara 
River, has no legal effectiveness. This memorandum will 
also show that the Commission has the right and duty to 
decide this question. 


On October 25, 1956, the Commission ordered that a 
argument be had on November 14, 1956 respecting the ques- 
tion of the authority of the Commission to issue a license for 
the redevelopment of the Niagara River proposed by 
Applicant. 
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STATEMENT OF FACTS 
New York State Legislation 


For many years before the Federal Government began 
exercising jurisdiction over the hydroelectric potential of 
the Niagara River under the Commerce Clause of the Con- 
stitution, the State of New York had been exercising its 
sovereign and proprietary right to license the diversion of 
water from the river for power purposes. Ch. 513, L. 1892; 
Ch. 968, L. 1896; Ch. 597, L. 1918; Ch. 597, L. 1921; Ch. 242, 
L. 1928; see Appendix A and Point II, infra, pp. 52-53. 


In 1931 Applicant was created (Ch. 772, L. 1931 as 
amended; Title 1, Article 5, Public Authorities Law), and in 
1951 it was authorized and directed to proceed forthwith 
with the improvement and development of the Niagara 
River for the purpose of effectuating the policy of the State 
of New York: (i) to provide for the most beneficial use of the 
natural resources of the State of New York in the Niagara 
River, (ii) to develop hydroelectric power in the interests 
of the people of the State of New York; (ili) to preserve 
and enhance the scenic beauty of the Niagara Falls and 
River; and (iv) to improve the Niagara River as an instru- 
mentality of commerce and navigation. (Ch. 146, L. 1951). 


By Section 1008 of the New York Public Authorities 
Law, the State has consented to the occupation and use by 
Applicant of all property of the State in the Niagara River, 
and has delegated to Applicant the right to exercise every 
right and power of the State in connection therewith, 
whether proprietary or sovereign in character, which the 
State itself might exercise, provided that it shall not impair 
or prevent the future improvement of the navigability of 
the River, nor limit, waive or surrender any right or in- 
terest of the State therein. (Power Authority Act, §§ 1001, 
1005, 1008). 
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Burton Act and 1909 Treaty 


The first occasion on which the Federal Government 
directly exercised its jurisdiction in regard to the waters of | 
the Niagara River was in 1906 with the passage of the 
Burton Act, 34 Stat. 626. Congress had enacted previous 
laws dealing with the navigable streams in the United 
States, but none of these acts applied to the hydroelectric. 
development of the Niagara. Licenses or permits granted 
under this earlier general legislation authorized only the 
occupation of the bed of the stream, not the diversion of 
water. ; 


The Burton Act prohibited the diversion of waters of 
the Niagara for power purposes except by permit issued. 
by the Secretary of War. It authorized the Secretary of 
War to issue permits for diversion of Niagara waters to: 
those who were already using or had contracted to use such 
waters, provided that the total diversion under such per- 
mits should not exceed 15,600 efs.* The Act also authorized 
the Secretary to issue revocable permits for the diversion of 
such additional amounts of water for power purposes which, 
in connection with the amount diverted on the Canadian 
side, would not interfere with the navigable capacity or 
scenic beauty of the River. Finally the Act requested the 
President of the United States to negotiate a treaty with 
Great Britain, on behalf of the Dominion of Canada, for 
such joint regulation and control of the waters of the Niag- 
ara as would preserve the scenic grandeur of the falls and 
rapids in the river. : 


Pursuant to the request of Congress contained in the 
Burton Act, the President undertook negotiations with 
Great Britain for a treaty with respect to boundary ators: 


* The Secretary of War issued permits to several companies for the diver- 
sion of 15,100 cfs of water until 1913 Sean to the Burton Act. 
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including the Niagara River, and in 1909 both the United 
States and Great Britain concluded the International 
Boundary Waters Treaty. Article V thereof provides in 
effect that both parties consider it expedient to limit the 
amount of water diverted from the Niagara, and that 
accordingly the United States shall limit its diversions for 
power purposes to 20,000 cfs of water, Canada to 36,000 cfs. 
(See Appendix B.) 


From 1913 to 1917 there were no federal permits 
outstanding for the diversion of Niagara water. The Com- 
panies continued to divert water under their various New 
York State authorizations. In 1917 a joint resolution was 
passed by Congress permitting the diversion of Niagara 
water. (Pub. Res. No. 45, 64th Cong., 2nd Sess., Jan. 19, 
1917). However, it was only a stop-gap, since Congress had 
under consideration at the time an overall power act which 


would provide a comprehensive water power policy. Other 
similar joint resolutions were enacted by Congress prior to 
the passage of the Federal Water Power Act. (Pub. Res. 
No. 8, 65th Cong., 1st Sess., June 30, 1917; S. J. Res. No. 158 
65th Cong., 2nd Sess., June 29, 1918). 


Federal Water Power Act 


In 1920 the Federal Water Power Act (41 Stat. 1063, as 
amended, now Part I of the Federal Power Act; 49 Stat. 
838, 16 U. S. C. §§ 791 et seq.) was enacted, establishing the 
Federal Power Commission with the delegated authority to 
license power projects in all the navigable streams of the 
nation. By amendment in 1935 (Ch. 687, Title IT § 202, 49 
Stat. 839) Congress changed the wording of Section 4(e) of 
the Act. The new wording authorized the Commission to 
grant licenses for power projects in any of the ‘‘streams or 
other bodies of water over which Congress has jurisdiction 





7 


under its authority to regulate commerce with foreign na- | 
tions and among the several States.” : 


The history and purpose of the Act have been summar- 
ized by the Supreme Court: 


‘‘Eixtensive review of the need for integration of fed- | 
eral activities affecting waterways, see, e.g., Report | 
of Secretary of War Stimson, H. R. Doc. No. 929, 62d . 
Cong., 3d Sess. 32-35 (1912), and of the breadth of © 
authority granted to the Commission by Congress in © 
response to that need is hardly necessary to establish | 
the role of the Commission in hydroelectric power de- 
velopment. See, e.g., First Iowa Hydro-Electric Coop. | 
v. Power Comm’n, 328 U. S. 152, 180, 181, and cases | 
cited. From the time that the importance of power | 
sites was brought to public and congressional con- 
sciousness during the administration of President 
Theodore Roosevelt, the significant development has 
been the devising of a general power policy instead | 
of ad hoc action by Congress, with all the difficulties : 
and dangers of local pressures and logrolling to. 
which such action gave rise. See the Veto Messages 
of Presidents Roosevelt and Taft, e.g., 36 Cong. Rec. 
3071 (Muscle Shoals, Ala., 1903) ; 42 Cong. Rec. 4698 : 
(Rainy River, 1908) ; H. R. Doc. No. 1350, 60th Cong., 
2d Sess. (James River 1909); H. R. Doc. No. 899,: 
62d Cong., 2d Sess. (White River, 1912) ; S. Doc. No. 
949, 62d Cong. 2d Sess. (Coosa River, 1912). It soon. 
became clear that indispensable to a wise national 
policy was the creation of a commission with func- 
tions and powers comparable to those of the Inter-. 
state Commerce Commission in the field of transpor-: 
tation. It took the usual time for such a commission: 
to come into being, and the process was step by step.. 
Originally Congress entrusted its policy to a commis-. 
sion composed of three Cabinet officers. 41 Stat. 
1063. An agency so burdened with other duties was. 
naturally found inadequate as the instrument of 
these important waterpower policies. And so, in 
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1930, the Commission was reorganized as an expert 
body of five full-time commissioners. 46 Stat. 797, 
16 U.S. C. § 792. These enactments expressed gen- 
eral policies and granted broad administrative and 
investigative power, making the Commission the per- 
manent disinterested expert agency of Congress to 
carry out these policies. Cf. 41 Stat. 1065, as 
amended, 49 Stat. 839, 16 U.S. C. § 797; 3 Report of 
the President’s Water Resources Policy Comm’n 501 
(1950).’? (United States ex rel Chapman v. Federal 
Power Commission, 345 U. S. 153, 167-168) 


During the debate on the Act, amendments were offered 
in both houses which would have removed the Niagara from 
the jurisdiction of the Commission. These amendments 
were supported on the ground that the 1909 Treaty, in- 
tended to preserve the scenic beauty of Niagara, made 
special legislation dealing with Niagara necessary. 


The argument of opponents of the amendments, ex- 
pressed by Senator Wadsworth of New York, was that, al- 
though the amount of diversion was then limited by the 
1909 Treaty 


‘¢ _.. other treaties may be added to it; other provi- 
sions may be added to it more restrictive or more lib- 
eral, as the case may be. That is for the two countries 
to decide, but when the countries have decided how 
much water each may divert, then, from that point 
on, in what respect does the problem differ from 
the problem presented upon the Hudson River, 
where there are large water powers, upon the Racket 
River, in my State, where there are large water 
powers, upon the Genesee River, upon which I live 
and where there ts a possible development of water 
power? So long as this bill ts careful to clothe the 
Federal Government through this commission with 
power to control this question, to straighten out the 
uncertainty that has existed at this particular point 
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for 30 years as to the right of anybody to do any- 
thing, then I think we are perfectly safe.’’ (59 Cong. 
Rec. 1486; see Appendix C) , 


These amendments were decisively defeated in both 
houses (58 Cong. Rec. 2034; 59 Cong. Rec. 1496). 


On the other hand, the Congress did exclude from the 
jurisdiction of the Commission projects in National Parks. 
and Monuments as then constituted (Act of March 3, 1921, 
41 Stat. 1353). : 


Similarly, the Senate and the House later passed 
legislation prohibiting the Commission from licensing a 
project at the Great Falls of the Potomac, 45 Stat. 1012. 
(1928), on the Colorado River, 45 Stat. 1057, 1063 (1928), 
or within Yellowstone National Park, 45 Stat. 1435 (1928). 


No such legislation with respect to Niagara has ever 
been passed. | 


The first license issued by the Commission under the 
new water power act was for Project 16 on the Niagara 
River. It authorized the diversion of 19,500 cfs of water for 
power purposes by The Niagara Falls Power Company (a 
predecessor of the Niagara Mohawk Power Conporsien) 
until 1971. 


In 1926 the Commission issued a license to Hydraulic 
Race Company to. divert 275 cfs, and amended the license 
for Project 16 to permit The Niagara Falls Power Co. to 
divert the remaining 225 cfs which could be diverted under 
the 1909 Treaty. In 1928 The Niagara Falls Power Co. 
succeeded to the rights of Hydraulic Race Company, and, 
upon surrender of the Race Company’s license, the Commis- 
sion issued a temporary license to the company authoriz- 
ing diversion, until further order of the Commission, of an 
additional 275 cfs. 
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In 1941, because of the need for additional power for 
war purposes, Canada and the United States undertook 
negotiations for the temporary diversion of waters of the 
Niagara in addition to the diversions permitted by the 
1909 treaty. As a result of these negotiations notes were 
exchanged between the two countries in May and October 
of 1941 which provided, among other things, that the 
United States could temporarily divert an additional 12,500 
efs from the Niagara for power purposes, 5,000 cfs pur- 
suant to the first exchange of notes and 7,500 efs under 
the second. 


In each case as soon as the additional water became 
available, the Commission, without any further delegation 
of authority from Congress, amended the license for Proj- 
ect 16 to provide that the licensee could use such water for 
power purposes until further order of the Commission. 


The 1950 Treaty 


The problem of remedial works necessary for the pres- 
ervation of the Niagara Falls has been one of continuing 
interest to both the United States and Canada. During the 
1920’s the two governments negotiated and in 1929 signed a 
treaty providing for remedial works to insure an unbroken 
crestline on the Falls and otherwise to preserve and enhance 
their beauty. The treaty permitted an additional diversion 
on each side of 10,000 cfs. It allocated use of the water to 
The Hydro Electric Power Commission of Ontario and to 
The Niagara Falls Power Company for a period of seven 
years. In consideration of these allocations, they were to 
construct and pay for the remedial works. This treaty was 
never acted upon by the Senate and never took effect. See 
Appendix B. 

‘Remedial works’? must be distinguished from the 
construction necessary for diversion of water for hydro- 
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electric power. Remedial works are constructed out in the 
river to control the flow over the falls and involve joint 
United States-Canadian enterprise. On the other hand, the 
construction of facilities for diversion takes place entirely 
on the shores of the river, whether on the United States or 
on the Canadian side. This distinction is important in the 
later drafting and application of the 1950 Niagara Treaty. | 


The experience with the abortive 1929 Treaty showed 
that while the construction of remedial works was clearly a 
matter for international agreement, the arrangements on 
each side of the River for power development were not 
appropriate for inclusion in a treaty. 


In 1950 the United States and Canada negotiated the 
Treaty Concerning the Uses of the Waters of the N iagara 
River, which was signed by representatives of both coun- 
tries at Washington, D. C., on February 27, 1950. (Exhibit 
E-1, p. 51, Application). | 


The new Treaty places great emphasis on two objectives: 
preservation of the scenic beauty of Niagara and develop- 
ment of hydroelectric power, stated in the preamble of the 
treaty in that order. The preamble contains important 
formulations of the reasons for the conclusion of the treaty. 
It begins: 

‘‘The United States of America and Canada, rec- 
ognizing their primary obligation to preserve and 
enhance the scenic beauty of the Niagara Falls and 
River and, consistent with that obligation, their com- 
mon interest in providing for the most beneficial use 
of the waters of that River,’’ 


After references to the earlier agreements, it continues: 


‘‘Recognizing that the supply of low-cost power 
in northeastern United States and southeastern Can- 
ada is now insufficient to meet existing and potential 


12 


requirements and considering that the water re- 
sources of the Niagara River may be more fully and 
efficiently used than is now permitted by international 
agreement, 


‘‘Desiring to avoid a continuing waste of a great 
natural resource and to make it possible for the 
United States of America and Canada to develop, for 
the benefit of their respective peoples, equal shares 
of the waters of the Niagara River available for 
power purposes, and 


‘*Realizing that any redevelopment of the Niagara 
River for power in the United States of America and 
Canada is not advisable until the total diversion of 
water which may be made available for power pur- 
poses is authorized permanently and any restrictions 
on the use thereof are agreed upon... .’’ 


Article I of the Treaty terminates the provisions of 
Article V of the 1909 Treaty and of the exchanges of notes 
relating to diversion for power purposes. 


By Article IT the parties agree to complete the remedial 
works recommended by the Special International Niagara 
Board in its report of 1929. But unlike the abortive 1929 
Treaty, Article II does not designate any national company 
or agency to do the work or pay for it. On the contrary, it 
assigns the task of both planning and supervising construc- 
tion to the International Joint Commission established by 
the 1909 Treaty. The total cost of these remedial works is 
to be divided equally between the United States and Canada. 


Article Ii defines the amount of water available for the 
diversions permitted by the two ensuing articles. In gen- 
eral it is the total outflow of Lake Erie less the amount of 
water used and necessary for domestic and sanitary pur- 
poses and for the service of canals for the purposes of navi- 
gation. There is a special provision for the regime of the 


4 6. ge, 56.6. iP... 8... 
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Long Lac-Ogoki works which is not relevant to this sum- : 
mary. 


Articles IV and V prescribe the amounts of water which : 
may be diverted for power purposes. This is done by first — 
specifying in Article IV the amount which must be left to | 
insure a flow over the falls necessary for scenic purposes. — 
The amounts are regulated according to the tourist season, | 
with the larger quantity—100,000 c.f.s.—specified for the » 
daylight hours between March and November and a smaller © 
amount at night and during the winter. Article V reads: 
‘¢ All water specified in Article III of this Treaty in excess 
of water reserved for scenic purposes in Article IV may © 
be diverted for power purposes.”’ : 


Article VI says: ‘‘The waters made available for power - 
purposes by the provisions of this Treaty shall be divided | 
equally between the United States of America and Can-— 
ada.”? | 


By Article VII the parties agree to designate repre-. 
sentatives to determine jointly the amount of water avail- 
able for the purposes of the Treaty. 


Article VIII reads as follows: 


‘‘Until such time as there are facilities in the ter- 
ritory of one party to use its full share of the diver-. 
sions of water for power purposes agreed upon in. 
this Treaty, the other party may use the portion of 
that share for the use of which facilities are not 
available.’’ i 


By Article IX each party disclaims responsibility for 
physical injury or damage to persons or property in the 
territory of the other. | 








14 


Article X is the usual formal article providing for ratifi- 
cation and duration: 

‘‘The Treaty shall come into force upon the date 
of the exchange of ratifications and continue in force 
for a period of fifty years and thereafter until one 
year from the day on which either party shall give 
notice to the other party of its intention of terminat- 
ing the Treaty.’’ 


It will be noted that the Treaty is careful to spell out the 
agreement that the remedial works designed to protect and 
enhance the scenic beauty of the falls are to be carried out in 
the river by an inter-governmental body, the International 
Joint Commission. However, nothing in the treaty pro- 
vides for the method, or agency for constructing the facili- 
ties on each shore needed to utilize the permitted diversions 
for power purposes. So far as the Treaty is concerned, each 
party is left free to deal with this problem as it sees fit; the 
Treaty is silent on it; the two Governments made no agree- 
ment about it. 


On March 3, 1950, Secretary of State Acheson transmit- 
ted the Treaty to President Truman with the recommenda- 
tion that it be submitted to the Senate for its advice and 
consent to ratification. In addition to points which have 
already been noted, the Secretary included an explanation 
of the 50 year period specified in Article X: ‘‘The period 
of at least 50 years’ duration for the treaty has been pro- 
vided for in order ‘to allow a sufficient period for the amor- 
tization of bonds which may be issued in connection with 
the financing of power redevelopment at Niagara Falls.’’ 
Ten percent of that period has already expired without any 
steps having been taken on the United States’ side to begin 
construction of facilities for power redevelopment. It 
may be noted also that under Section 6 of the Federal 
Power Act, licenses may be issued for a period not exceed- 
ing fifty years. (16 U.S. C. 799.) 


° 
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When the President transmitted the Treaty to the 
Senate on May 2, 1950, he stated: 


“When the Niagara treaty has been ratified the 
question will naturally arise as to how additional 
facilities shall be developed to achieve the best use 
of water to be diverted for power purposes. My 
own views on this question are a matter of public 
record; I believe that the additional power facilities 
should be publicly constructed, in order that the 
benefits of the hydroelectric power produced there 
can be passed on to the people at the lowest possible 
cost to them. 


“This is a question, however, which ts not deter- 
mined by the treaty itself. It is a question which 
we in the United States must settle under our own 
procedures and laws. It would not be appropriate 
either for this country or for Canada to require that 
an international agreement between them contain 
the solution of what ts entirely a domestic problem. 
All this treaty does is to make additional water 
legally available for power purposes in each of the 
two countries. This is a step which must be taken 
in the interest of the United States. It is one which 
should be left separate from the steps which must 
be taken wn this country in order to convert this 
water into additional power.’’ (Emphasis supplied. 
Senate Executive N, 81st Congress, 2d Session, p. 3.) 


Accordingly, when the treaty reached the Senate it did | 
not include any provision relative to the way in which the | 
new power facilities should be developed in the United | 
States, because, as the President had stated, this subject was | 
‘entirely domestic’? and inappropriate for inclusion in an — 
international agreement. 


Under date of August 2, 1950 the Senate Committee on : 
Foreign Relations reported the treaty to the Senate recom- — 
mending that it promptly give its advice and consent to | 
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ratification subject to the ‘‘reservation’’ which has been 
quoted above. (Senate Executive Report No. 11, 8lst 
Congress, 2d Session.) The Committee’s Report contains 
important evidence on the nature of the ‘‘reservation’’ as a 
purely domestic enactment. The parts of the Report rele- 
vant to this question are as follows (pp. 6-7): 


‘““How additional power will be developed and 
financed on the United States side is a matter for 
the Congress to determine once the treaty has gone 
into effect.’’ 


‘69, IMPLEMENTING LEGISLATION 


‘<The committee is aware that much of the treaty 
cannot be put into effect without implementing legis- 
lation. Nevertheless, in order to relieve the acute 
power shortage in Canada, it considers action should 
be taken first on the treaty without reference to any 
implementing legislation. The committee therefore 
makes its recommendation for advice and consent to 
the ratification of the treaty without any reflection 
on any implementing legislation now before the 
Congress or to be presented to the Congress in the 
future. It is the committee’s view that any legisla- 
tion must be gone into carefully and measured in 
terms of the interests of the people of the United 
States. This will in all probability require public 
hearings and should not be permitted to delay ratifi- 
cation of the treaty. 


‘610. ResERVATION 


“‘Conflicting views as to how the additional power 
should be developed at the Falls and who should be 
responsible for that development were presented to 
the committee. A number of questions raised remain 
unresolved. This resource is unique and of national 
interest. The distribution of the power generated 
at the Falls is a subject on which opinions differ. It 
will require careful study. And it is not at all un- 
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likely that additional studies will be sought concern- 
ing the relationship of the Niagara power project 
to the St. Lawrence seaway and power project and 
to the whole question of power shortage is (sic) 
northeastern United States. 


‘‘ Although these questions are domestic in mnie 
the committee believes it wise and therefore recom- 
mends that the Senate advise and consent to the rati- 
fication of the treaty, subject to the following reser- 
vation: : 


“The United States on its part expressly reserves 
the right to provide by Act of Congress for redevelop- 
ment, for the public use and benefit, of the United 
States share of the waters of the Niagara River made 
available by the provisions of the treaty, and no project 
for redevelopment of the United States share of such 
waters shall be undertaken until it be specifically 


authorized by Act of Congress. 


‘“‘The committee is fubly aware that the subject 
matter of the reservation concerns the United States 
constitutional process alone. It deems it important, 
however, that all interests in the United States 
should be considered, and that the implementation 
of the treaty shall be made by specifically authorized. 
acts of Congress. Thus without the reservation the 
redevelopment for power purposes would be gov- 
erned by the Federal Power Act. The committee in- 
tends by the reservation to retain that power im the 
hands of the Congress. : 


‘¢ ConcLUSION 


‘<The committee having carefully considered the. 
treaty is convinced that its prompt ratification will 
constitute a gesture of good will toward our friendly 
neighbor, Canada. The United States will also profit 
from the equalization and the stabilization of water- 
diversion arrangements with Canada and from the 
increased power to be developed on the United States 
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side of the Falls. It, therefore, urges the Senate to 
give its advice and consent to ratification, subject to 
the recommended reservation, at the earliest prac- 
tical opportunity.’’? (Emphasis throughout sup- 
plied.) 


On August 9, 1950 the Senate after very little debate, 
none of which bears on the question of the ‘‘reservation’’, 
adopted by the requisite two-thirds vote a resolution ad- 
vising and consenting to the ratification of the treaty with 
the ‘‘reservation’’. (Congressional Record, vol. 96, Part 
9, p. 12094.) 


Meanwhile, the Canadian Parliament had approved the 
treaty on June 19, 1950, before the Senate Foreign Rela- 
tions Committee had given notice of the ‘‘reservation’’. 


The existence of the ‘‘reservation’’ was officially called 
to the attention of the Canadian Government in a note dated 


August 17, 1950 to W. D. Matthews, Chargé d’Affaires ad 
interim of Canada in Washington, from Adrian S. Fisher, 
Legal Adviser of the Department of State. Mr. Fisher ex- 
plained that the Senate advised and consented to ratifica- 
tion subject to the ‘‘reservation’’ which he quoted. His 
letter continues: 


“Tt appears that, while recognizing the subject 
matter of the reservation as domestic in nature and 
concerning the United States constitutional process 
alone, the Senate considered the reservation neces- 
sary in order to make certain that tmplemention of 
the treaty on the part of the United States would be 
made only by specifically authorized acts of Congress 
and would not be governed by the Federal Power 
Act. As of possible use to you in connection with this 
matter, there is enclosed a copy of the report of the 
Senate Committee on Foreign Relations with respect 
to the treaty (Senate Executive Report No. 11, 81st 
Congress, 2d Session). 
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‘‘Any ratification of the treaty by the President 
of the United States will, of necessity, be made sub- 
ject to the reservation required by the Senate reso- 
lution. Before the treaty is ratified on the part of 
the United States it is desirable that this notifica- 
tion with respect to the reservation be communicated 
to your Government and that my Government be 
notified whether that reservation is acceptable to | 
the Canadian Government. In the event the reserva- _ 
tion is acceptable, the Department of State will under- — 
take promptly, upon the receipt of notification to that 
effect, to complete arrangements for the issuance — 
by the President of his ratification of the treaty and © 
for transmittal of the ratification to the American — 
Embassy at Ottawa with a view to the exchange of » 
instruments of ratification as provided for in | 
Article X of the treaty. : 


‘<Tt is assumed that, in accordance with the cus- | 
tomary practice in such cases, there will be signed | 
on the occasion of the exchange of ratifications a | 
protocol which, without constituting a new agree- » 
ment between the Governments, will serve as formal © 
evidence of the exchange. In this connection, my | 
Government considers it necessary for the protocol | 
of exchange to contain a statement indicating that — 
the United States ratification is subject to the above- | 
mentioned reservation and that the reservation is | 
acceptable to the Canadian Government.’’ (A copy . 
of this letter is found in Appendix D; emphasis 
added.) : 


The President ratified the Treaty, subject to the reserva- 
tion, on August 24, 1950. : 
The Canadian Ambassador, Hume Wrong, replied under. 
date of September 21, 1950 to the Secretary of State 
acknowledging the above letter and saying: : 
‘<The terms of this reservation were forwarded: 


to the Canadian Government, and I am now in- 
structed to advise you that the Canadian Govern-. 
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ment accepts the United States reservation. The 
Canadian Government agrees with your suggestion 
that its acceptance of the reservation be indicated by 
a statement to be included in the Protocol of ex- 
change of ratifications.’’ 


The Canadian Government ratified the Treaty on Octo- 
ber 5, 1950. 


Although the original Treaty had been submitted to 
Parliament for its approval, the Canadian Government did 
not resubmit the Treaty to Parliament after being in- 
formed of the ‘‘reservation.’’ (See Point III, infra, 
p. 65.) 


The reason for the Canadian ‘‘acceptance’’ was ex- 
plained at the time of the exchange of ratifications which 
took place in Ottawa on October 10, 1950, and is recorded 
in a ‘*Protocol of Exchange’’ (Canada Treaty Series, 1950 
No. 3, p. 14). The Protocol recites that ‘‘it is observed 
that the United States Instrument of Ratification contains 
the following reservation’’, which is then quoted. The text 
of the Protocol continues with this significant declaration: 

“Canada accepts the above-mentioned reservation be- 
cause its provisions relate only to the ternal applica- 
tion of the Treaty within the United States and do not 
affect Canada’s rights or obligations under the Treaty.” 


Events Since 1950 


Since 1950, Committees of both Houses of Congress 
have held hearings on numerous bills dealing with Niagara 
power development, but no bill has passed both houses. 
(For a list and summary of Hearings see Appendix D.) 


Immediately after the ratification of the Treaty, Canada 
through The Hydro Electric Power Commission of Ontario, 
began to take advantage of the less stringent limitation of 
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diversion contained in the Treaty. Ontario-Hydro was. 
already using 17,000 cfs at its Sir Adam Beck #1 plant; 
it promptly constructed Sir Adam Beck #2, which can 
ultimately produce up to 1,370,000 KW, utilizing about 
50,000 cfs. Already twelve generators are in operation and 
are producing almost 1,000,000 KW. | 


The United States has, of course, done nothing to take. 
advantage of the additional power which can be produced 
under the new Treaty. Indeed, we have lost almost all the 
Niagara power which we did have through the disastrous 
collapse of the Schoellkopf plant of Niagara Mohawk Power 
Corporation on June 7, 1956. That plant, which produced 
about one-twelfth of all the energy used in the State of 
New York, is now completely out of action and the only 
Niagara power being produced in the United States comes 
from the antiquated Adams plant of Niagara Mohawk. 


The electrochemical and electrometallurgical industries, 
which employ practically all of the working population of 
Niagara Falls and are of vital importance to the defense of 
our country, would be required to shut down, except for 
the fact that Canada, through the use of its new facilities 
and old facilities which it had intended to abandon, has 
been able to supply their needs on a strictly temporary 
basis. In so doing Canada is using not only its share of 
the water, but is also as provided in Article VIII of the 
Treaty, using a good part of the United States share. 


The situation in Niagara Falls is so acute that the Gov- 
ernor of the State of New York and the leaders of both 
houses of its Legislature have declared an emergency to 
exist and, through a procedure set up under State law 
to deal with emergencies and disasters, have made avail- 
able as a loan to the Power Authority between sessions 
of the Legislature $350,000.00 to do preliminary work on 
the Niagara project and thus cut down the time it will take 
to complete the project and produce power. 











22 


POINT I 


THE FEDERAL POWER COMMISSION HAS THE RIGHT 
AND DUTY TO ENTERTAIN THE APPLICATION AND 
HENCE MUST DETERMINE WHETHER THE “RESERVA- 
TION” REMOVED FROM ITS JURISDICTION THE WATERS 
OF THE NIAGARA RIVER “MADE AVAILABLE” FOR 
POWER PURPOSES BY THE 1950 TREATY. 


is 


The petition of the American Public Power Association, 
et al. to intervene asserts: 


“*Tf the question of the validity of the reservation 
is to be litigated, the Federal Power Commission is 
not the proper forum in which to determine this con- 
stitutional question.”’ 


This contention ignores the provisions of the Federal 
Power Act, the practices of the Federal Power Commission 
and the decrees of the courts relating to primary jurisdic- 
tion and the exhaustion of remedies. 


In this point we shall show that the Commission is not 
only the proper forum in which to determine the question, 
but the only forum in which the question can be determined 
initially. 

The case of Paramino Lumber Co. et al. v. Marshall, 
Deputy Compensation Commissioner, 95 F. (2d) 203, 
(9th Cir. 1938) affords an apt illustration of the general 
principle of law that quasi-judicial bodies have jurisdiction 
to determine their own jurisdiction even though a consti- 
tutional question may be involved. There an employer 
and its carrier brought an action against a Deputy Com- 
missioner of Compensation appointed under the Longshore- 
men’s and Harbor Worker’s Compensation Act to enjoin 
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him from hearing a claim of an employee, on the ground that 
a Special Act of Congress relieving the employee of his fail- — 
ure to appeal from a prior determination made by the — 





Commissioner was unconstitutional. The United States | 


District Court dismissed the action and the Circuit Court | 
affirmed. The Circuit Court noted that in a proceeding — 
under the Longshoremen’s Act, the Deputy Commissioner | 
was given ‘‘full power and authority to hear and determine | 
all questions in respect to such claim’’; that the employer © 
was afforded full opportunity to present evidence and to be ~ 
heard; that if the determination of the Commissioner was — 
not in accordance with law, enforcement of his determina- 
tion could be enjoined by proceeding in a Federal District | 
Court, and that under the Act proceedings for suspending, : 
setting aside or enforcing a compensation order could not : 
be instituted otherwise than provided therein. | 


The Circuit Court held at page 205: 


‘Tt is apparent that appellants, by pursuing the — 
administrative and judicial procedure prescribed in» 
the statute itself, have an entirely adequate remedy. 
They may contest the claim on all appropriate 
grounds and may urge before the Deputy Commis-: 
sioner, and before the court on review, the invalidity. 
of the private act under attack. ‘Rulings of the 
deputy commissioner upon questions of law are with- 
out finality,’ Crowell v. Benson, supra, 285 U. S.. 
22, at page 46, 52 S. Ct. 285, 290, 76 L. Ed. 598. If. 
an award is made which is not in accordance with: 
law, it may be suspended or set aside and payment: 
may be stayed pending final decision, in a proceed-: 
ing for review in the District Court. The juris- 
diction of the latter court in relation to the admin- 
istration of the act is amply defined, and appropriate 
judicial protection is afforded. This jurisdiction is 
to be exercised as specified in the statute. The 
power of the court to grant injunctive relief, where 
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irreparable damage would otherwise result to an 
employer, is to be exerted after the hearing and 
the making of a compensation order, not before. 
Until such time, by necessary implication, Congress 
has withheld from the court the power to act.’’ (em- 
phasis supplied) 


In so holding, the Court applied the rule of Myers v. 
Bethlehem Shipbuilding Corp., 303 U. S. 41, discussed 
infra, p. 33.* 


The same rule applies in respect to the Federal Power 
Commission. (Federal Power Commission v. Arkansas 
Power & Light Co., 330 U. S. 802). In the same case, 60 
F. Supp. 907, (D. C. D. C. 1945), the District Court dis- 
missed an action for declaratory relief and for an order 
restraining the Commission from taking further steps in a 
proceeding involving the plaintiff. The utility had been 
ordered by a state commission to keep its accounts and 
establish its rate base on the prudent investment theory. 
The Commission had issued an order requiring the plaintiff 
to show cause why it should not keep its accounts on an 
original cost basis. The District Court dismissed the com- 
plaint on the ground that judicial review pursuant to Sec- 
tion 313 (b) of the Federal Power Act was the exclusive 
remedy. The Court of Appeals reversed on the ground that 
the question was whether the Federal Commission or the 
state commission had the exclusive right to control the 
official accounting records of the company and that this 
presented a case or controversy upon which there should be 
declaratory relief. The court said: 


* After the foregoing decision, the Compensation Commissioner held the 
hearing, upheld the constitutionality of the Special Act and issued an award. 
In a proceeding to review the award, a three-judge court upheld the validity 
of the Special Act and sustained the award. On direct appeal to the United 
States Supreme Court, the Special Act was held constitutional (Paramino Co. 
v. Marshall, 309 U. S. 370). 
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‘It is argued that Arkansas, through its public 
service commission, could intervene in the proceed- 
ing before the Federal Power Commission and there 
exhaust its administrative remedy; and, if dissatis-— 
fied with the decision of the Federal Power Com-: 
mission, appeal to a circuit court of appeals. Such: 
a theory presumes that a sovereign state must ap-. 
pear before a federal administrative body in order 
to have determined the legal effect of one of its 
own statutes considered in connection with a re- 
lated federal statute. This proposes a novel exten- 
sion of federal administrative power. Even if it: 
be said that the Federal Power Commission has the 
right to exercise the judicial function of interpreting 
its own organic act, it could hardly be added that 
that agency also possesses the exclusive right to in-. 
terpret a statute of one of the States of the Union, 
and to decide the relation between that state legis- 
lation and its own Act.1*7 This would be contrary: 
to the purpose for which the Congress enacted the 
Federal Power Act, which was to supplement, not 
supersede, the regulatory power of the states.’’ (pp. 
832-833) 


The dissenting opinion stated among other things (p. 838) : 


‘<For the reasons I have stated, I am convinced that 
there is a full and adequate remedy, with statutory 
judicial review, which must be followed, and that 


“17 In Macauley v. Waterman Steamship Corporation, 66 S. Ct. 712, it was 
held that the Tax Court, an administrative body charged by the Renegotiation 
Act, 50 U. S. C. A. Appendix, § 1191, with determining certain factual questions 
thereunder, may construe the Act by deciding whether it applies to a given 
situation. The appellees suggest, therefore, that they have the same right with 
respect to the Federal Power Act. This argument overlooks the fundamental 
fact that something more is at stake here than merely to gauge the sweep 
of the federal statute. For it is one thing for a federal administrative agency 
to rule as to the coverage of its own act when that act stands alone. It is 
quite another for the agency to decide whether its organic act overrides the 
statute of a different sovereignty which already has been applied by the state 
authorities to the situation which the agency desires to control by applying 
the federal act. That is a task for the courts. We do not understand the 
Macauley case as extending to a federal agency the unprecedented power of 
exercising such a clearly judicial function.” (Footnote of the Court.) 
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recourse to the District Court cannot be had in lieu 
thereof. I can, therefore, see no reason why this 
ease should not be disposed of upon the principle 
decided in the case of Myers, et al. v. Bethlehem 
Shipbuilding Corporation, 303 U. S. 41, 58 S. Ct. 459, 
82 L. Ed. 638. It has been urged that the Myers case 
could be distinguished from the instant case because 
of the explicit language in the National Labor Rela- 
tions Act, 29 U. S. C. A. $151 et seq., not found in 
the Federal Power Act. What lingering doubt that 
the Myers case had application to administrative 
agencies other than the National Labor Relations 
Board has certainly been dispelled by the recent case 
of Macauley, et al. v. Waterman Steamship Cor- 
poration, 327 U. S. —, 66 S. Ct. 712.’’ 


Upon certiorari, the United States Supreme Court re- 
versed (Federal Power Commission v. Arkansas Power & 
Light Co., 330 U. S. 802) saying in a Per Curiam: 


‘‘ Judgment reversed on the ground that respondent 
has failed to exhaust its administrative remedies. 
Myers v. Bethlehem Shipbuilding Corp, 303 U. S. 
41; Macauley v. Waterman S. 8. Corp, 327 U.S. 540’’. 


Or, in other words, saying that the constitutional question 
whether the Federal Power Act overrides the State statute 
had first to be determined by the Federal Power Com- 
mission. 


Following this reversal, the company exhausted its 
administrative remedies before the Federal Power Com- 
mission by raising before the Commission the question of 
the lawfulness of its authority, and the Commission deter- 
mined it had lawful authority and ordered the company 
to make certain adjustments in its basic corporate ac- 
counts (8 F. P. C. 106). Upon a proceeding to review the 
order of the Commission (Arkansas Power & Light Co. v. 
Federal Power Commission, 185 F. 2d 751) the company 
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contended that the Commission’s order was invalid, i.e., | 
that the Commission had no jurisdiction and that juris- _ 
diction as to the company’s basic corporate accounts was | 
in the State Commission. The Court of Appeals affirmed — 
the order of the Commission holding that the law was settled - 
contrary to the company’s contention. The Supreme Court © 
denied certiorari (341 U.S. 909). 


In United States ex rel Chapman v. Federal Power Com- © 
mission, first the Commission (Matter of Virginia Electric 
and Power Co., 10 F. P. C. 3) and then the Courts (191 F. 
2d 796, affirmed 345 U.S. 153) were called upon to determine © 
whether the Flood Control Act of December 22nd, 1944, 58 
Stat. 887, had removed the waters of the Roanoke River | 
from the jurisdiction of the Commission, i. e., to determine 
whether Congress had contracted ‘‘the broad standing 
powers of the Commission’’. The Commission construed | 
the Flood Control Act as not having removed the waters | 
of the Roanoke River from its jurisdiction. The Court of. 
Appeals affirmed, saying among other things: 

““The Power Commission’s interpretation that the ' 
Flood Control Act did not authorize the construc-' 
tion of the Roanoke Rapids project by the United: 
States we have before us in this case; * * *’’ (p.803) | 
(emphasis added.) 


The Supreme Court affirmed, saying in part: 


‘‘Petitioners’ contention reduces itself to the claim 
that the authority of the agency to which Congress. 
has delegated the responsibility for safeguarding 
the public interest in the private development of: 
power resources has been revoked pro tanto by con- 
gressional action as to this particular site.’’ (p. 157). 


«c@ © © we find no solid ground for concluding that 
Congress has taken over the entire river basin for 
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public development with such definiteness and final- 
ity so as to warrant us in holding that Congress has 
withdrawn as to this whole river basin its general 
grant of continuing authority to the Federal Power 
Commission to act as the responsible agent in exer- 
cising the licensing power of Congress.’’ (p. 167) 


In Savannah River Electric Co. v. Federal Power Com- 
mission, first the Commission (Matter of Savannah River 
Electric Co., 6 F. P. C. 317) and then the Court (164 F. 2d 
408) was called upon to determine whether the Flood Con- 
trol Act had removed the waters of the Savannah River 
from the jurisdiction of the Commission. In that case, the 
Flood Control Act specifically authorized the construction 
by the United States of the power project for which a license 
under Section 4(e) of the Federal Power Act was thereby 
sought. In that case, the Federal Power Commission or- 
dered and held a public hearing on the question of the 
Commission’s authority under the Federal Power <Act to. 
entertain the application for a license and thereafter dis- 
missed the application. The action of the Commission in dis- 
missing the application was affirmed by the Court of Ap- 
peals for the Fourth Circuit, and the Court said at page 411: 


‘‘Under the facts as stated, there is grave doubt 
whether there was jurisdiction in the commission to 
entertain an application for a private license or make 
recommendations to Congress as to the development 
of the project. It is true that section 4(e) of the 
act authorizes the commission to issue licenses for 
the construction of hydro-electric power projects in 
streams or other bodies of water over which Con- 
gress has jurisdiction, and section 7(b) provides that 
it shall not approve an application for license where, 
in its judgment, the development should be under- 
taken by the United States itself but shall submit 
its findings and recommendations to Congress. These 
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provisions of the statute, however, are to be. 
given a reasonable construction; and it could hardly 
have been intended that under them the commission 
should have jurisdiction, in the case of projects which | 
Congress had expressly taken over for the United: 
States and upon which work was going forward 
under appropriations made by Congress, to enter-. 
tain applications for license from a private cor-. 
poration or to make reports to Congress as to the 
relative merits of private and public construction. 
It is not reasonable to assume that Congress intended 
that, in such a case, the commission should interfere 
with the public project by granting a license to a 
private company to construct the same project or: 
that the commission should make recommendations: 
to Congress with respect to a matter that Congress. 
had already decided.’’ 


See Magnolia Petroleum Co. v. Texas Iinois Natural 
Gas Pipeline Co., 130 Fed. Sup. 890. In that case the 
United States District Court for the Southern District 
of Texas dismissed a similar action for declaratory relief, 
notwithstanding that the order of the Commission was 
challenged on constitutional grounds. The court said that 
it was not rejecting the constitutional arguments but ruling 
that they must be asserted elsewhere, i.e., before the Fed- 
eral Power Commission. ! 


See also Helvering v. Independent L. Ins. Co., 292 U. 8. 
371, rev’g 67 F. 2d 470, affirming 17 B. T. A. (F) 757; Stein 
Bros. Mfg. Co. v. Secretary of War, 7 T. Ct. (F) 863, cited 
in Aircraft & Diesel Equipment Corp. v. Hirsch, 331 U. 8. 
752 note 35 p. 772. This case is discussed infra, pp. 35-36. 


The Commission is here asked to determine whether the 
‘‘reservation’’ attached to the 1950 Treaty effectively re- 
moved the waters of the Niagara River, made available 
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for power purposes by the 1950 Treaty, from the jurisdic- 
tion of the Commission. In other words, the Commission is 
being asked, as it was asked in the Chapman case and in the 
Savannah River case to determine initially a legal question 
as to its jurisdiction. The mere fact that a solution of the 
legal question in this instance requires consideration of the 
Constitution does not affect the primary jurisdiction of the 
Commission. In determining in the first instance the 
effectiveness of the reservation the Commission would no 
more usurp the powers of the courts or exercise any greater 
judicial power than it did in determining in the first in- 
stance in the Chapman case that the Flood Control Act had 
not removed the waters of the Roanoke River from the Com- 
mission’s jurisdiction, and in determining in the first in- 
stance in the Savannah River case that the Flood Control 
Act had removed from its jurisdiction the part of the 
Savannah River there involved. 


Section 23(b) of the Federal Power Act makes it unlaw- 
ful for any person, state or municipality to construct, oper- 
ate or maintain any dam or other project works for the 
purpose of developing power in any of the navigable rivers 
of the United States except under and in accordance with 
the terms of a license granted pursuant to that Act. 


Section 4(e) of the Act (16 U.S. C. 797(e)) authorizes 
the Federal Power Commission to issue licenses to, among 
others, any state or municipality for the purpose of con- 
structing, operating and maintaining dams, water conduits, 
reservoirs, powerhouses, transmission lines or other project 
works necessary or convenient for the development, trans- 
mission and utilization of power in any of the streams or 
other bodies of water over which Congress has jurisdiction 
under its authority to regulate commerce. 
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However, before the Commission may issue a license 
under Section 4(e) it must give specified notice of applica- 
tion therefor, make certain findings and impose stated con- 
ditions (§§ 4(e), 4(f), 6, 7, 9, 10, 11, 12, 18 and 19). The 
Commission is authorized to make rules, regulations and 
orders necessary or appropriate to carry out the provisions 
of the Act (§ 309); to make investigations, to hold hear- 
ings, and to compel the attendance of witnesses and the pro- 
duction of documents (§4 307 and 308). The Commission 
is also authorized to bring an action in the proper District 
Court of the United States, the Supreme Court of the Dis- 
trict of Columbia or the United States courts of any terri- 
tory to enjoin acts or practices in violation of the provisions 
of the Act and to enforce compliance with the Act or any 
rule, regulation or order thereunder (4 314). 


Under Section 313(a) of the Act, any person, state or 
municipality, aggrieved by an order issued by the Commis- 
sion in a proceeding to which it is a party, may apply for a 
rehearing, and under Section 313(b) may thereafter obtain 
a review of such order in the Court of Appeals of the United 
States for any circuit wherein the licensee or the public 
utility to which the order relates is located, or in the United 
States Court of Appeals for the District of Columbia by 
filing in such court a petition praying that the order be. 
modified or set aside in whole or in part, and the Commis-. 
sion then must certify and file with the court a transcript. 
of record upon which the order complained of was entered.. 


Section 313 states in part: 


‘Upon the filing of such transcript such court shall: 
have exclusive jurisdiction to affirm, modify or set 
aside such order in whole or in part. No objection to 
the order of the commission shall be considered by the. 
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court unless such objection shall have been urged be- 
fore the commission in the application for rehearing 
unless there is reasonable ground for failure so to do. 
The finding of the commission as to the facts, if sup- 
ported by substantial evidence, shall be conclusive”’ 
(emphasis added). 


The judgment of the court affirming, modifying or set- 
ting aside in whole or in part any such order of the Com- 
mission is declared to be final and subject to review by 
the Supreme Court of the United States upon certiorari 
or certification as provided in subdivisions (1) and (3) of 
Section 1254 of Title 28. 


In short, the Federal Power Commission is an adminis- 
trative body vested with judicial powers to determine not 
only questions of fact but also questions of law in relation 
to the licensing of power projects on navigable waters of 
the United States. In fact the Commission has the primary 
jurisdiction to determine such questions although its de- 
termination of questions of law are not final but subject 
to review in the Courts of Appeals and the Supreme Court 
of the United States. As the Court pointed out in the 
Paramino case, supra, by necessary implication Congress 
has withheld from the Court the power to act until the 
Federal Power Commission has acted. Otherwise the 
proper appellate court could not pass upon the question. 
Statutes containing provisions similar to those in the Fed- 
eral Power Act above referred to have been construed by 
the Court as vesting similar administrative bodies with the 
authority to determine their own jurisdiction, and notwith- 
standing that a constitutional question may be involved, the 
courts have held in such cases that the administrative proc- 
ess must be exhausted before judicial intervention can be 
sought. 
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Where an administrative body is vested with judicial ' 
powers, the rule is clear that it has authority to determine © 
its own jurisdiction. Although this may involve considera- 
tion of a constitutional issue, the administrative process. 
must be exhausted before judicial intervention can be 
sought. | 


This is the rule of Myers v. Bethlehem Corp., 303. 
U. 8. 41. In that case the Cireuit Court of Appeals affirmed | 
a decree of a District Court granting a preliminary injunc-. 
tion restraining the National Labor Relations Board from: 
holding a hearing on a complaint filed by it against an em-: 
ployer alleged to have been engaged in unfair labor prac-. 
tices. In the action the employer sought not only an in-: 
junction but also a declaratory judgment that the National 
Labor Relations Act violated the Federal Constitution. 


The Supreme Court reversed, holding that the District 
Court was without jurisdiction to enjoin the hearings be- 


cause power to prevent any person from engaging in un- 
fair practices affecting commerce was exclusively vested 
in the Board; that this grant of exclusive power was con- 
stitutional ‘‘because the Act provided for appropriate 
procedure before the Board and in the review by the Circuit 
Court of Appeals an adequate opportunity to secure judi- 
cial protection against possible illegal action on the part 
of the Board’’; that the Board had the power to determine 
its jurisdiction and that the employer was required to ex- 
haust its administrative remedy. : 


This rule was held applicable to other administrative 
proceedings in Macauley v. Waterman S. S. Corp., 327 U. S. 
540. In that case the corporation sought a declaratory 
judgment that. certain contracts were not subject to the 
Renegotiation Act and an injunction prohibiting further 
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proceedings thereunder. The District Court dismissed the 
complaint on the authority of the Myers case because the 
Corporation had not exhausted its administrative remedies 
provided by the Act. The Court of Appeals for the District 
of Columbia reversed (151 F. 2d 292). The Supreme 
Court granted certiorari and reversed the Court of Appeals 
saying: 

‘<Just as in the Myers case, the claim here is that 
the contracts are not covered by the applicable 
statute. And the applicable statute, the Renegotia- 
tion Act, like the National Labor Relations Act in 
the Myers case, empowers administrative bodies to 
rule on the question of coverage. The Renegotia- 
tion Act authorizes the Chairman of the Maritime 
Commission to conduct investigations in the first 
instance to determine whether excessive profits had 
been made on contracts with the Commission. A 
contractor aggrieved by the Chairman’s determina- 
tion of excessive profits may have them redeter- 
mined in a ‘de novo’ proceeding before the Tax 
Court. Section 403(e) (1) of the Act provides that 
the Tax Court ‘shall have exclusive jurisdiction, by 
order, to finally determine the amount, if any, of such 
excessive profits . . .’ Contrary to respondent’s 
contention that this language limits the Tax Court’s 
jurisdiction so as not to include the power to decide 
questions of coverage, we think the language shows 
that the Tax Court has such power. For a decision 
as to what are and are not negotiable contracts is 
an essential part in determining the amount of a 
contractor’s excessive profits. The legislative 
history of the Renegotiation Act, moreover, shows 
that Congress intended the Tax Court to have ex- 
clusive jurisdiction to decide questions of fact and 
law, which latter include the issue raised here of 
whether the contracts in question are subject to the 
Act. * * *” (p. 544) 


The legal question involved in that case did not require 
consideration of the Constitution. But, in Aircraft & Diesel 
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Corp. v. Hirsch, 331 U. S. 752, the constitutionality even of | 
the organic act was involved. The result was the same. In : 
that case an action was brought in the Federal District 
Court for a declaratory judgment that the renegotiation 
acts were unconstitutional and for an injunction against 
further proceedings thereunder. This action was brought | 
while proceedings were pending in the Tax Court for | 
redetermination of excessive profits determined by the’ 
Secretary of War. As shown above, the challenged acts 
gave the Tax Court exclusive jurisdiction. The District 
Court (62 F. Supp. 520) dismissed the suit on the authority 
of the Myers and Waterman cases, stating that the plain- 
tiff’s remedies had not been exhausted before the Tax. 
Court. On a direct appeal the Supreme Court affirmed. 
It discussed both the Myers and Waterman cases, and with 
respect to the latter said (331 U. S. at 766) : 7 


‘<The Waterman case, as we have said, raised only 


questions of coverage, not issues of constitutionality. 
Here both types of questions are presented. On the: 
other hand, the cases are substantially identical in 
the nature of the relief sought. Each complaint: 
asked for a declaratory judgment upon the legal 
issues and for injunctive relief restraining further 
action looking toward application of the Act’s provi- 
sions.”’ | 


The Court further said (at 771): 


‘“We are not forced in this case, however, to de- 
cide whether Congress intended to give the Tax 
Court the last word upon all questions of fact and 
law, or whether it could do so if that were surely 
its purpose. Nor need we become involved in an 
attempt to decide what particular questions it might 
have left, or did leave, for that body’s final and con- 
elusive disposition. For it seems obvious, in view 
of the Act’s terms, history, objects and the policies 
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incorporated, that Congress clearly and at the very 
least intended the Tax Court’s functions not only 
to be put in motion but to be fully performed, before 
judicial intervention should take place at the instance 
of one in appellant’s position. 


‘“‘This indeed was the ruling of the Waterman 
case. And we do not think the effect of that ruling 
is exhausted simply because constitutional questions 
were not raised there, but have been put forward 
in this cause. * * * 

& & a 
In dismissing the plenary suit brought in the District 
Court the Supreme Court stated that the plaintiff’s remedy 
was in the Tax Court. In so doing, the Supreme Court, of 
necessity, must have left it to the Tax Court to rule on all 
contentions which might be made, including the one as to 
the constitutionality of the Renegotiation Act. 


As shown above, the rule ot the Myers case and the 
Waterman case has been held to apply to proceedings before 
the Federal Power Commission (Federal Power Commis- 
sion v. Arkansas Power & Light Co., 330 U. S. 802), and no 
reason exists why the rule of the Aircraft case should not 
also be held to apply to such proceedings. In fact, it has, in 
effect, been held to apply to such proceedings and the Fed- 
eral Power Commission has acted in accordance therewith. 


In First Iowa Coop. v. Federal Power Commission, 328 
U. S. 152, the Commission attempted to avoid determining 
the question of its jurisdiction and the question of the 
constitutionality of the Federal Power Act giving it juris- 
diction, insofar as it superseded state laws, by holding that 
the petitioner had to comply with the state law even though 
the Commission was of the opinion that the petitioner did 
not have to do so in that the Federal Power Act constitu- 
tionally superseded the state law. The Supreme Court 
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noted that the Commission did not succeed in avoiding the 
issue because its order of dismissal was a ruling upon it. 
In other words, in dismissing the application the Com- 
mission, in effect, determined either that the Federal Power 
Act was not intended to supersede state laws or, if so in- 
tended, could not constitutionally do so. The Supreme 
Court said in that case that the Commission ‘‘would have 
been justified in following its own interpretation of the 
Federal Power Act’’, or in other words it should not have 
left the determination of the issue up to the court in the 
first instance. 


In Federal Power Commission v. Niagara Mohawk 
Power Corp., 347 U. S. 239, the Commission determined 
that the Federal Power Act abolished local water rights 
without compensation, i. e., gave the Commission authority 
to interfere with vested rights of others without compensa- 
tion and also apparently determined that Congress could 
constitutionally give it such authority. While the United 
States Supreme Court disagreed with the Commission, it in 
no way indicated that it was of the opinion that the Commis- 
sion could not properly consider and determine the issue in 
the first instance. 


In Federal Power Commission v. Oregon, 349 U. S. 435, 
the Commission determined, over objection of the State, 
that it had the constitutional authority to issue a license for 
a power project to use waters on lands constituting reser- 
vations of the United States. The Commission there said 
(Matter of Portland General Electric Co., 10 F. P. C. 445): 


‘In addition, the state agencies oppose the proj- 
ect on legal grounds. They argue that the applica- 
tion should be denied because the Hydroelectric Com- 
mission of Oregon and the Oregon Fish Commission 
have refused to issue permits or licenses required 
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under existing state laws before the proposed proj- 
ect can be constructed. We note that there is no 
state law which would by its own terms prohibit con- 
struction of the project, although the two state com- 
missions have so far refused to issue the permits or 
licenses. It may be that they will reconsider and issue 
the state authorizations if a Federal license contains 
conditions to conserve and possibly enhance the fish- 
ery resources of the Deschutes River. Be that as it 
may, however, we are dealing with the applicability 
of a Federal statute and it is clear that the state laws 
involved cannot stand as a complete legal bar to Fed- 
eral authorization of a project lacking a state permit 
if, in the judgment of the Commission, that project is 
best adapted to comprehensive plans and would be of 
unmistakable public benefit. We cannot, merely in 
reliance upon the preliminary refusal of the state 
commissions to issue licenses or permits, avoid re- 
sponsibility for considering the broader public in- 
terest questions before us under the Federal Power 
Act.”’ 


The Court of Appeals for the Ninth Circuit set aside the 
Commission’s order (211 F. 2d 347). That Court held 
that State authorization had to be secured. The Supreme 
Court granted certiorari and reversed, saying: 


‘‘On its face, the Federal Power Act applies to 
this license as specifically as it did to the license in 
the First Iowa case. There the jurisdiction of the 
Commission turned almost entirely upon the navi- 
gability of the waters of the United States to which 
the license applied. Here the jurisdiction turns upon 
the ownership or control by the United States of the 
reserved lands on which the licensed project is to be 
located. The authority to issue licenses in relation 
to navigable waters of the United States springs 
from the Commerce Clause of the Constitution. The 
authority to do so in relation to public lands and 
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reservations of the United States springs from the 
Property Clause—‘The Congress shall have Power 
to dispose of and make all needful Rules and Regu- 
lations respecting the Territory or other Property 
belonging to the United States... .’ Art. IV, $3. 
(Pp. =) 2 « * 

‘<There thus remains no question as to the consti- 
tutional and statutory authority of the Federal 
Power Commission to grant a valid license for a 
power project on reserved lands of the United 
States, provided that, as required by the Act, the use 
of the water does not conflict with vested rights of 
others. To allow Oregon to veto such use, by requir- 
ing the State’s additional permission, would result 
in the very duplication of regulatory control pre- 
cluded by the First Iowa decision. (p. 444) 


* e ae 
‘‘ Authorization of this project, therefore, is within 
the exclusive jurisdiction of the Federal Power 
Commission, unless that jurisdiction is modified by 
other federal legislation.’’ (p. 446) 


The Court held that the jurisdiction of the Federal 
Power Commission was not modified by other federal legis- 
lation. 


In California Electric Power Co. v. Federal Power 
Commission, 199 F. 2d 206 (9th Cir. 1952), the Court re- 
viewed an order of the Federal Power Commission directing 
a private power company to cease and desist from charg- 
ing two of its customers in another state any rates other 
than the rates filed with the Commission. 


The question before the Court was whether the rates 
were subject to the jurisdiction of the Federal Power Com- 
mission or the jurisdiction of the State of California either 
alone or in conjunction with Nevada. The Commission had 
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determined (10 F. P. C. 152) that the company was engaged 
in transportation and sale of energy in interstate com- 
merce and that it therefore had jurisdiction. In so deter- 
mining the Commission had passed upon (1) what consti- 
tutes interstate commerce (2) the constitutional scope of 
the power of the several states to control interstate whole- 
sale rates and services (3) the coverage of the Federal 
Power Act and (4) the constitutionality of its coverage. 


The Court of Appeals upheld the Commission’s deter- 
mination that it had jurisdiction. 


In United States v. Public Utilities Commission of Cali- 
fornia, 345 U. S. 295, the Supreme Court of the United 
States, on Certiorari to the Supreme Court of California 
which had affirmed an order of the California Commission 
asserting jurisdiction over the rates involved in California 
Electric Power Co. v. Federal Power Commission, 199 F. 
2d 206, upheld the exclusive jurisdiction of the Federal 
Power Commission. The question before the Court con- 
cerned the intent of Congress as manifest in Sections 20 
and 201(a) of the Federal Power Act. The Court said: 


‘‘Part II [Section 201(a)] is a direct result of 
Attleboro. They are to be read together. The latter 
left no power in the states to regulate licensees’ sales 
for resale in interstate commerce, while the former 
established federal jurisdiction over such sales. Dis- 
cussion of the constitutional problem as reflected in 
that statute and the Natural Gas Act in recent cases 
supports this conclusion. Especially in the litiga- 
tion arising under the Gas Act has this Court ex- 
pressed the view that the limitations established on 
Commission jurisdiction therein were designed to 
coordinate precisely with those constitutionally im- 
posed on the states. Federal Power Commission v. 
Hope Natural Gas Co., 320 U. S. 591, 609-610; Pan- 
handle Pipe Line Co. v. Public Service Commission, 
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332 U.S. 507, 514-515; Interstate Natural Gas Co. v. 
Federal Power Commission, 331 U. S. 682, 690-691; 
Illinois Natural Gas Co. v. Central Illinois Public 
Service Co., 314 U.S. 498, 506.’’  (p. 311) 


The only instance we have found where the Commis- 
sion held that it was not within its province to pass upon 
the constitutionality of statutes enacted by Congress is in 
Matter of East Ohio Gas Co.,1 F. P. C. 586. In that pro- 
ceeding the Commission instituted an investigation to deter- 
mine the cost of transportation of natural gas by the 
company and directed the company to furnish certain in- 
formation. The company claimed that it was not trans- 
porting natural gas in interstate commerce as a public 
utility and could not ‘‘constitutionally’’ be declared such; 
and that the purpose of the information sought could only 
relate to the regulation of the company’s rates for the local 
distribution of gas and this was contrary to the Constitu- 
tion. The Commission issued an order which recited that 
the company was engaged in the transportation of natural 
vas in interstate commerce as a natural gas company within 
the meaning of the Natural Gas Act and that it was advis- 
able for the Commission to institute an investigation into 
the cost of transportation of natural gas by the company. 
In a petition for a rehearing before the Commission, the 
company asserted that it was not a natural gas company 
within the meaning of the Act, that the order of the Com- 
mission was arbitrary, unreasonable, and in excess of any 
power constitutionally conferred upon the Commission. | 


In the proceeding to review the order East Ohio Gas 
Co. v. Federal Power Commission, 115 F. 2d 385 (6th Cir. 
1940), the petitioner asserted among other things that 
if the Act applied to its business, it was unconstitutional, 
that the Commission’s order violated the due process clause 
of the Federal Constitution in that it was made without a 
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hearing and without receiving evidence. The Commission 
moved to dismiss on the ground that its order was not 
reviewable in that it was procedural and preliminary in 
character, citing Federal Power Commission v. Metropolt- 
tan Edison Co., 304 U. S. 375. The Court rejected peti- 
tioner’s argument that the order was reviewable which was 
based upon Federal Power Commission v. Pacific Power & 
Light Co., 307 U. 8. 156, and Rochester Telephone Corp. v. 
United States, 307 U. S. 125, on the authority of Federal 
Power Comm. v. Metropolitan Edison Co., supra. However, 
in dismissing the petition for review, the Court said: 


‘‘Tt may be that the petitioner has misconceived 
its remedy and that a suit in equity or defense to 
an action by the Commission for enforcement is 
the appropriate means for contesting the validity 
of the order or the constitutionality of the Act, 
Shannahan v. U. S., supra; Shields v. Utah Idaho 
Central R. R. Co., supra. This, however, we are not 
required to, and so do not, decide.’’ (p. 389) 


As noted above, subsequent decisions have ruled out 
the suggestion that such an issue could be preliminarily de- 
termined in a suit in equity and it is now settled that such 
an issue is one for the Commission to determine in the 
first instance. 

After the last cited decision the Federal Power Com- 
mission determined that the company was a natural gas 
company within the meaning of the Act and therefore sub- 
ject to the jurisdiction of the Commission. It ordered the 
company to comply with all previous general orders of the 
Commission, to comply with orders requiring the filing of 
annual reports and to file with the Commission certain data. 
In a proceeding to review the order, East Ohio v. Federal 
Power Commission, 173 F. 2d 429 (D. C. Cir. 1949) the 
court construed the Act as not applying to the Company and 
held that the Commission therefore had no jurisdiction. 
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The United States Supreme Court reversed (Federal Power 
Commission v. East Ohio Gas Co., 338 U. S. 464). The 
Court said: ! 


“<The Federal Power Commission, after hearings, 
found as facts that respondent Hast Ohio Gas Com- 
pany was a natural-gas company and subject to the 
Commission’s jurisdiction. On these and subsidiary 
findings the Company was ordered to keep accounts 
and submit reports as required by the Act. The Com- 
mission rejected the Company’s contentions that its 
operations were not covered by the Act and that the 
expense of supplying the required information was 
so great as to transgress statutory and constitu- 
tional limits. [74 P. U. R. (N. S.) 256] The Court 
of Appeals for the District of Columbia, without 
reaching other contentions, reversed the Commis- 
sion’s orders on the ground that the Company was 
not ‘engaged in the transportation of natural gas 
in interstate commerce within the meaning of the 
Act.’ ’? (p. 466) , 
* & * 

‘‘Here as elsewhere, once a company is properly 
found to be a ‘natural-gas company,’ no state can 
interfere with federal regulation. That a state 
commission might also have some regulatory power 
would not preclude exercise of the Commission’s 
function. Connecticut Light & Power Co. v. Federal 
Power Comm’n, 324 U. S. 515, 533; Public Utilities 
Comm’n v. Attleboro Co., 273 U. S. 83, 89-90. Nor 
does the Act purport to abolish all overlapping. 
Section 5(b), for example, provides that the Com- 
mission may ‘investigate and determine the cost 
of the production or transportation of natural gas 
by a natural-gas company in cases where the Com- 
mission has no authority to establish a rate govern- 
ing the transportation or sale of such natural gas.’ 
52 Stat. 824. Yet clearly the state agency establish- 
ing such a rate would have equivalent authority.’’ 
(p. 473) ; 
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‘A contention not passed on by the Court of 
Appeals but urged here by respondents, is that com- 
pliance with the Commission’s accounting and report 
orders would impose so great a burden on East Ohio 
‘as to make such orders transgress statutory and 
federal constitutional limits.’ Our attention is not 
specifically referred to anything in the record show- 
ing that the Commission has required East Ohio to 
adopt any particular accounting method or make 
any particular report not reasonably related to the 
Commission’s granted powers in this respect. Nor 
did the Commission fail to make proper findings to 
support its order... . (p. 474) 

‘‘The contention that the Commission’s order 
violates the reserved rights of the states under the 
Tenth Amendment is foreclosed by the Court’s hold- 
ing in Northwestern Electric Co. v. Federal Power 
Comm’n, supra (321 U.S. at 125). Section 8(a) of 
the Natural Gas Act itself provides that ‘nothing in 


this Act shall relieve any such natural-gas company 
from keeping any accounts, memoranda, or records 
which such natural-gas company may be required to 
keep by or under authority of the laws of any State.’’ 
(p. 476) 

‘<The Commission’s order is valid and should be 
enforced.’’ (p. 476) 


In Northwestern Electric Co. v. Federal Power Commis- 
sion, 321 U. S. 119, the Court affirmed an order of the Fed- 
eral Power Commission made pursuant to its authority to 
prescribe a uniform system of accounts for electric utilities 
and upheld a determination by the Commission (1) that it 
had the statutory power to make the order, and (2) that the 
order was not violative of the Fifth and Tenth Amendments 
of the Constitution. 


Congress necessarily intended that the Federal Power 
Commission should have the primary jurisdiction to deter- 
mine issues such as here raised, (i.e., whether the ‘‘reserva- 
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tion’’ constitutionally removed from its jurisdiction the 
waters of the Niagara River made available for power pur- 
poses by the 1950 Treaty) when Congress provided that no 
objection to an order of the Commission shall be con- 
sidered by the Court upon a proceeding to review the order 
unless such objection shall have been urged before the Com- 
mission in the application for rehearing, and when, by in- 
ference, Congress made determinations of questions of law 
by the Commission subject to review by the Courts ee 
Power Act, Section 313(b)). 


The Courts have held that in order to obtain a jodieial 
review of the authority of the Commission to issue a license, 
the issue must be raised not only on the hearing upon the 
application but also in the application for a rehearing. | 


Federal Power Commission v. Colorado Interstate 
Gas Co., 348 U. S. 492; 

Marshall Field & Co. v. National Labor Relations 
Board, 318 U. 8. 253; 


Pacific Gas & Electric Co. v. Securities and Ex- 
change Commission, 127 F. 2d 378, 386 (9th Cir. 
1942) ; 

Todd v. Securities and Exchange CORSO 137 
F. 2d 475 (6th Cir. 1943); 


American Power & Light Co. v. Securities and 
Exchange, 141 F. 2d 606 (1st Cir. 1944). 


There is only one case which squarely holds that quasi- 
judicial bodies cannot pass upon the constitutionality or 
their organic acts. Engineers Public Service Co. v. Securi- 
ties and Exchange Commission, 138 F. 2d 936 (D. C. Cir. 
1943).* 

*Dicta to the same effect be found in Todd v. Security Exchange 


Commission, 137 F. 2d 475 cox Gir) ¢ eel MOLE P. & U. Dist. 
EPC Teo F. 24 782 (8 Cis -) Cert. den. 332 U. S. 7 
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In that case the Court of Appeals for the District Court 
of Columbia affirmed an exclusion by the Securities and 
Exchange Commission of proferred evidence said to estab- 
lish the unconstitutionality of a provision of the Public 
Utility Holding Company Act. The court said: 


‘“‘This court decided in Panitz v. District of 
Columbia, 72 App. D. C. 131, 112 F. 2d 39, that a 
tax assessor, as an administrative official, has no in- 
herent power to rule on constitutional objections 
to the tax. We said: 72 App. D. C. at pages 133, 
134, 112 F. 2d at pages 41, 42. 


‘¢<* * * Tt has been said that the necessities of our 
system require the judiciary to determine the con- 
stitutionality of Acts of the legislature. There can 
be little doubt that it represents the highest exer- 
cise of judicial power, and one that even the judiciary 
is reluctant to exercise. Interruption of the ma- 
chinery of government necessarily attendant on this 
function not only cautions the judiciary but argues 
as well against its exercise by other agencies. It 
is this consideration for the orderly, efficient func- 
tioning of the processes of government which makes 
it impossible to recognize in administrative officers 
any inherent power to nullify legislative enactments 
because of personal belief that they contravene the 
constitution. Thus it is held that ministerial officers 
cannot question the constitutionality of the statute 
under which they operate. Likewise it has been held 
that an administrative agency invested with discre- 
tion has no jurisdiction to entertain constitutional 
questions where no provision has been made there- 
for. In respect to taxation it is frequently stated 
that one need not pursue his administrative remedy 
where the tax is void. Here again is apparent a 
reluctance to invest non-judicial agencies with juris- 
diction to rule on the validity of statutes. 
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‘<¢*F'rom the above we think it clear that the 
assessor had no inherent authority to consider con- 
stitutional objection to the tax.’’’ (p. 952) 


The Supreme Court granted certiorari, 322 U. S. 723, 
but was prevented by lack of a quorum from deciding the 
case and when advised that partial consummation of the 
plan under consideration rendered the question moot, or- 
dered the decision of the Court of Appeals vacated, 332 
U. S. 788 (see footnote S. E. C. v. Central Illinois Corp., 338 
U. 8. 96, 101). 


The decision in the Engineers case and the dicta in i 
other cases cited must now be considered outmoded and 
overruled by the later decisions to the contrary cited above. 
But, even if not so considered, they are inapplicable here 
because the constitutionality of the organic act here—Fed- 
eral Power Act—is not challenged. 


Furthermore, it should be noted that in all of the deci- 
sions stating that an administrative agency has no juris- 
diction to consider constitutional objections, the agency, 
through the issuance of its order, did in effect uphold con- 
stitutionality. Thus, the administrative orders involved in 
these decisions, as opposed to the language they employed, 
is consistent with the doctrine herein expressed. First Iowa 
Hydro-Electric Coop. v. Federal Power Commission, 328 
U. S. 152. 


The primary jurisdiction rule which includes the as. 
trine of exhaustion of remedies is often referred to as the 
keystone of the arch of administrative power. It is bottomed 
on the premise that the orderly conduct of government re- 
quires that administrative tribunals, created by Congress 
and vested with exclusive jurisdiction and plenary powers, 
be free from judicial restraint ad imine until there has 
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been an administrative determination of the issues of 
law and fact presented. It matters not that the challenge 
to the jurisdiction of the administrative body is predicated 
on the facts and circumstances of the particular case, as in 
Myers, the interpretation of a statute, as in McCauley, or a 
constitutional limitation, as in Aircraft. The rationale of 
the rule is equally applicable because the disruption of the 
administrative process is equally great. 


The statute vests the Federal Power Commission with 
exclusive jurisdiction to license the construction of facili- 
ties on waters over which the Congress has jurisdiction. 
The Commission has been provided with plenary powers 
to exercise this jurisdiction. The statute affords prompt 
and adequate judicial review of the Commission’s deter- 
minations. From this statutory scheme, the courts have 
found a clear intent upon the part of Congress to postpone 
judicial intervention until the Commission has initially 
determined the issues of law and fact presented in any pro- 
ceeding. The Commission is therefore continually called 
upon to resolve highly complex issues of fact and ques- 
tions of law. There is nothing in either the history or 
administration of this Act which lends support to the as- 
sumption of the interveners that Congress intended to 
exclude from the Commission’s determination a question 
of law purely by reason of the fact that it involves, either 
in whole or in part, constitutional considerations. Surely, 
the initial resolution of such questions is well within the 
competence of this quasi-judicial body. 


In many instances the constitutional question presented 
in a proceeding is inextricably bound up in complex factual 
situations which fall squarely within the expertise of the 
Commission. Certainly, there can be no dispute that in 
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such cases an initial determination by the Commission of 
the constitutional facts which resolve the constitutional 
question is a prerequisite of judicial review. Granted that 
the case at bar does not present the usual complex issue of 
constitutional fact, there is still no warrant for holding 
that the primary jurisdiction rule does not apply. Indeed, 
the recent Supreme Court cases indicate very clearly that 
the presence of constitutional questions does not empower 
district courts to interfere with the orderly conduct of ad- 
ministrative proceedings. The practical effect of the in- 
terpretation placed upon the Federal Power Act by the 
courts is to invest the Commission with the jurisdiction 
formerly exercised by the United States district courts and 
to constitute the Commission as a nisi prius court for the 
initial determination of all questions of fact and of law in 
respect to the licensing of the use of navigable waters for 
power purposes. 3 


The Power Authority has, therefore, been relegated to 
this tribunal for the assertion of its rights and the Com- 
mission has been mandated by the Congress to exercise 
its exclusive plenary jurisdiction. No other forum has 
been provided for the initial determination of this question 
and therefore this Commission must of necessity determine 
the issue whether the ‘‘reservation’’ constitutionally re- 
moved from its jurisdiction the waters of the Niagara River 
made available for power purposes by the 1950 Treaty. 


2. 


In determining the question of the constitutionality of 
the ‘‘reservation’’, the effect of a presumption of consti- 
tutionality, as distinct from the power of the Commission 
to consider the constitutional question, must be resolved. 
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In this respect, the Commission must determine first, 
whether the presumption of constitutionality, which oper- 
ates in favor of all legislative acts, is applicable to pro- 
visions attached to treaties, and second, if the presumption 
is applicable, (a) whether it is to be given conclusive effect, 
or (b) whether it is only some evidence of constitutionality. 


In the absence of authority either way, we assume that 
the presumption of constitutionality applies to provisions 
attached to treaties. Thus we come to the question of 
the effect to be given the presumption. There is a line of 
administrative decisions to the effect that an administrative 
agency must give the presumption of constitutionality con- 
clusive effect. 


Secretary of Agriculture v. Armour & Co., De- 
partment of Agriculture, March 30, 1936, Bureau 
of Animal Industry, Docket No. 440; 

Secretary of Agriculture v. New Jersey Coop. Co. 
Inc., Department of Agriculture, July 1, 1937, 
Docket Nos. 553-554; 

Matter of United Gas Improvement Co., Sec. Com- 
mission, April 15, 1941, Holding Co. Act Release, 
No. 2692; 

Matter of Moog Industries Inc., Federal Trade 
Commission, April 29, 1953, Docket No. 5723; 
Curtis C. Wilson, United States Civil Service Com- 

mission, May 18, 1953, Federal Docket No. 1530; 

Princess Elkhorn Coal Co. v. Director of United 
States Bureau of Mines, Federal Coal Mine 
Safety Board of Review, January 28, 1955, 
Docket No. 55-01; 
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I. L. A. No. 1351 Steamship Clerks and Checkers 
Independent 108, N. L. R. B. No. 108, May 1954; 

In re Edward R. Byer, 13 A. D. 873, Dept. of 
Ag. 1954. 


And there is dictum to the same effect in a few judicial 
decisions. Davies Warehouse Co. v. Bowles, 321 U. S. 144; 
American Power & Light Co. v. Securities Exchange Com- 
mission, 141 F. 2d 606; Leiner v. Rossell, 121 F. Supp. 
27; State of Alabama v. United States, 38 F. 2d 897 (Ct. 
of Cl.). In practically all of these decisions, however, 
the administrative agency was not vested—as the Federal 
Power Commission is here vested—with quasi judicial pow- 
ers. The cases relating to constitutional objections cited in 
Part 1 of this Point indicate that where administrative 
agencies have been vested with quasi judicial powers, such 
agencies do not have to give the presumption of constitn- 
tionality conclusive effect. See especially Paramino 
Lumber Co. v. Marshall, supra; Helvering v. Independent 
L. Ins. Co., 292 U. 8. 371 reversing 67 F. 2d 470, affirm- 
ing 17 B. T. A. (F) 757.* 


Therefore, this Commission should not give the pre- 
sumption of constitutionality conclusive effect. 


However, whether the presumption of constitutionality 
is conclusive or rebuttable, this Commission, as the fore- 
going cases demonstrate, must still make a finding as to the 
legal effectiveness of the ‘‘reservation’’. : 


* The unconstitutionality moe 2 provision of the Revenue Act was urged before 
The Board, stating the opposing contentions, 


constitutional question involved. 
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POINT II 


THE RIGHTS AND POWERS OF THE UNITED STATES 
AND OF THE STATE OF NEW YORK WITH RESPECT 
TO THE NIAGARA RIVER ARE NOT DERIVED FROM 
THE 1909 OR THE 1950 TREATY. THOSE TREATIES 
MERELY PLACED LIMITATIONS ON THE EXERCISE OF 
EXISTING RIGHTS AND POWERS. 


The United States, considered as a nation in terms of its 
relationships with foreign nations and without regard to the 
respective rights of the Federal and State Governments, has 
always possessed and has asserted the right to use the 
waters of its boundary streams. 21 Op. Atty. Gen. 274, 277, 
278, 282-283 (1898), citing Schooner Exchange v. McF addon, 
7 Cranch 116 (1812). 


In the Statement of Facts, it is noted that in the latter 
part of the nineteenth century, before the Federal Govern- 
men moved to exercise its jurisdiction in the area and many 
years prior to any treaty between the United States and 
Canada dealing with the subject, the State of New York 
enacted legislation granting licenses for the diversion of 
Niagara water for power purposes. (See Appendix A.) 


The cases which have considered this exercise of juris- 
diction have all stated that New York acted pursuant to 
its inherent right as a sovereign to control the waters of 
navigable streams within its boundaries for the public 
interest. See e.g. Matter of Commissioners of State Reser- 
vation, 37 Hun 537 (5th Dept. 1885), appeal dismissed, 
102 N. Y. 734 where the Court stated at p. 547: 


‘‘The line between the United States and Canada is 
located in the center of Niagara River. (Treaty of 
1783, 8 U. S. Stat. at Large, 55; and that of Ghent 
in 1814, Id., 221; and such is the boundary of Niagara 
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county, Laws of 1808, chap. 60.) So far as our. 
attention has been called to any authority relating © 
to this river it has been recognized and treated as, — 
in every sense, a public river, as much as if it was © 
an arm of the sea in which the tide flowed, and | 
acknowledged as such. (Tibbits’ Case, 17 Wend. | 
623; Kingman v. Sparrow, 12 Barb., 201.) And we 
think because it is navigable in fact, and consti- 
tutes the natural boundary between this and another » 
country, is the reason why the proprietary right 
from its margin to such boundary line is in the’ 
Plates 5a | 


And see, Niagara Falls Power Company v. Water Power 
& Control Commission, 267 N. Y. 265 (1935), 296 U. S. 609; 
Niagara Mohawk Power Corp. v. Federal Power Com- 
mission, 202 F. 2d 190, 199 (DC Cir. 1952), affirmed 347 U.S. 
239; Niagara Falls Power Company v. Duryea, 185 N. Y.' 
Mise. 696 (Sup. Ct. Albany Co. 1945); People v. System 
Properties, N. Y. App. Div. 433 (3d Dept. 1953). These 
eases acknowledge New York’s ownership of the bed of. 
the river and its right to the use of its waters subject to. 
the paramount rights of the Federal Government. | 


Under the Commerce Clause of the Constitution, the Fed-. 
eral Government has authority to enact legislation with re- 
spect to and to regulate navigable streams. U.S. Const. 
Art. I, See. 8, Cl. 3; United States v. West Virginia, 295 U.S. 
463 (1935). The Niagara is a navigable river, being navi- 
gable in part. Niagara Falls Power Company v. Water 
Power & Control Com’r., supra, at p. 270. } 


The Federal Government first exercised its jurisdiction 
over the hydroelectric development of the River prior to any 
treaty with Canada. In the Burton Act of 1906, Congress 
provided for the licensing of power projects on the United 
States side of the Niagara River. : 


The Burton Act in addition, requested that the President 
negotiate a treaty with Great Britain, on behalf of the 
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Dominion of Canada, concerning the Niagara River. The 
basis of this request was the need to limit the diversion 
of water in order to preserve the scenic beauty of the falls 
and rapids in the River, a matter of mutual concern to both 
countries, and not to acquire rights in its waters. Indeed 
the 1909 Treaty, signed as a result of such negotiations, 
itself acknowledged that the United States and its political 
subdivisions had the authority to grant licenses for diver- 
sion of the Niagara waters prior to its execution and that 
the Treaty was only a limitation on such prior existing 
rights. Article V of the 1909 Treaty states: 


“*It is the desire of both parties to accomplish [the 
limitation of diversion of waters of the Niagara] 
with the least possible injury to investments which 
have already been made in construction of power 
plants on the United States side of the river under 
grants of authority from the State of New York 


The 1909 Treaty limited the diversion of water which 
the Federal Government or New York State could license 
for power purposes to 20,000 efs. 


The Secretary of War issued permits for the diversion 
of water from the enactment of the Burton Act until, after 
several extensions, the Act expired in 1913. Between 1913 
and 1917 all diversions of water from the Niagara River 
were made pursuant to State licenses. Niagara Falls Power 
Co. v. Federal Power Commission, 137 F. 2d 787, 790 (2nd 
Cir. 1943) cert. den. 320 U. S. 792. Thereafter, until the 
Federal Water Power Act was enacted, diversions were 
covered by joint resolutions of the Congress and by the laws 
of the State of New York. 


With the passage of the Federal Water Power Act in 
1920 the Federal Government again entered the field but in 
a new manner. It did not seek to control the quantity of 
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diversions, but rather to provide for the regulation of proj- 
ect works in navigable streams or on United States lands. 
The amount of diversion of water from the Niagara River 
continued to be limited by the 1909 Treaty, and the rights of 
New York State in the waters of the River were not ex- 
tinguished by this Act. Niagara Mohawk Power Corp. v. 
Federal Power Commission, 347 U. S. 239 (1954). | 


The Federal Water Power Act expressed the deliberate 
policy of the Congress to legislate in general terms with 
respect to all navigable streams and waters on all lands 
of the United States.* Attempts in both the House and 
Senate to exclude the Niagara from the application of 
the Act were decisively defeated. The debates in both 
houses show clearly that the Congress specifically rejected 
the argument that because the Niagara was the subject of a 
treaty with Canada, or because of the scenic beauty of 
Niagara which the treaty was intended to protect, it should 
be governed by special legislation and not by a general 
water power act. (supra, p. 8; Appendix C). This re- 
fusal of the Congress to give special treatment to Niagara 
should be contrasted with the numerous special acts which 
have been passed to deprive the Commission of jurisdiction 
over particular water power sites. (Statement of Facts, 
p. 8. See also United States ex rel. Chapman v. Federal 
Power Commission, 345 U. S. 153, 167-168, supra, pp. 27-28.) 


The first license issued by the Commission under the 
Federal Water Power Act was for a project on the Niagara 
River which would utilize waters of the river under rights 
granted by the State of New York dating back to 1892. 
Article 1 of this license originally authorized the licensee to 


* By Act of March 3, 1921, the Commission was deprived of jurisdiction to 
license projects in National Parks and Monuments as then constituted. 
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divert 19,500 efs, which was the amount of water the li- 
censee was entitled to divert under State law. When the 
licensee acquired the right to divert more water by succeed- 
ing to the rights of other companies, the Commission 
amended the license or issued temporary permits to au- 
thorize diversion of the additional water. (Statement of 
Facts, p. 9.) 


When the exchanges of notes between the United States 
and Canada in 1941 reduced the limitation contained in 
the 1909 Treaty, the licensee in each case applied to the 
Commission for authorization to divert the new water per- 
mitted to be used; and in each case the Commission, without 
any further Congressional delegation of authority to it, and 
pursuant to its general jurisdiction under the Federal 
Power Act, gave the requested authorization. The Com- 
mission’s power to act was not questioned. 


Neither the 1909 nor the 1950 Treaty created any rights 
with respect to diversion of water from the Niagara River. 
We are not confronted here with a situation comparable 
to those in which the United States acquired new territory 
such as Florida, Puerto Rico or the Philippines. In such 
cases questions were raised as to the applicability of previ- 
ously enacted law to the new territories. 


As shown above, the United States has always had a 
right to use the waters of the Niagara River but from 
time to time has voluntarily agreed with Canada to limit 
the exercise of its right. No one of these agreements has 
contained the acceptance of a limitation in perpetuity; the 
1909 Treaty was initially for five years, the 1950 Treaty 
for fifty years. 


The Federal Water Power Act of 1920, which gave the 
Commission jurisdiction with respect to the waters of the 
Niagara River, thus dealt with a resource already possessed 
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by the United States. It applied to all waters of the 
Niagara which the United States was free to use at any 
time. It was not passed with reference solely to 20,000 cfs 
(the amount specified in the 1909 Treaty) and did not re- 
quire amendment to apply to the additional water specified 
in the exchanges of notes during the 1940’s. It was auto- 
matically and by intention of the Congress also applicable 
to the additional water specified in the 1950 Treaty. ) 


The State of New York has delegated its rights with 
respect to the Niagara River to the Applicant, and the 
United States has, through a statute of deliberate general 
application, given jurisdiction to the Federal Power Com- 
mission to regulate the exercise of such rights. Hence, but 
for the ‘‘reservation’’, the Commission’s authority to issue 
the license sought by the Applicant would never be ques- 
tioned. 2 
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POINT III 


(1) THE “RESERVATION,” IF A VALID EXERCISE OF 
THE TREATY-MAKING POWER, WOULD REPEAL PRO 
TANTO THE FEDERAL POWER ACT BY REMOVING 
NIAGARA RIVER WATERS FROM THE JURISDICTION OF 
THE COMMISSION. 


(2) THE “RESERVATION” TO THE 1950 TREATY 
DEALS WITH A MATTER WHICH IS PROFESSEDLY AND 
BY COMMON ACKNOWLEDGMENT OF BOTH THE 
UNITED STATES AND CANADA OF WHOLLY DOMESTIC 
CONCERN TO THE UNITED STATES AND DOES NOT 
AFFECT CANADA’S RIGHTS OR OBLIGATIONS UNDER 
THE TREATY. 


(3) SINCE THE “RESERVATION” CONCERNS A MAT- 
TER OF WHOLLY DOMESTIC CONCERN TO THE UNITED 
STATES, IT IS NOT A VALID EXERCISE OF THE TREATY- 
MAKING POWER. 


(4) THE “RESERVATION” IS NOT A LEGALLY EF- 
FECTIVE RESERVATION AND IS NOT PART OF THE 
1950 TREATY BUT IS MERELY A DECLARATION OF 
SENATE POLICY WHICH DERIVES NO LEGAL EFFEC- 
TIVENESS FROM BEING ATTACHED TO THE 1950 
TREATY WHICH IS CONCEDEDLY VALID. 


(5) THE “RESERVATION” TO THE 1950 TREATY IS 
NOT LAW UNDER THE SUPREMACY CLAUSE OF THE 
CONSTITUTION BUT MERELY AN INEFFECTIVE AT- 
TEMPT BY THE SENATE, WITHOUT THE CONCUR. 
RENCE OF THE HOUSE, TO REPEAL PRO TANTO THE 
FEDERAL POWER ACT. 
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2b 


THE “RESERVATION,” IF A VALID EXERCISE 
OF THE TREATY-MAKING POWER, WOULD 
REPEAL PRO TANTO THE FEDERAL POWER 
ACT BY REMOVING NIAGARA RIVER WATERS 
FROM THE JURISDICTION OF THE COMMIS- 
SION. 


The framers of the Constitution provided two proce- 
dures by which Federal law-making could be carried out. 
The first consists of action by the two Houses of Congress 
and the President (U.S. Const., Art. I, Sees. 1, 7, 8). 


The second is the treaty-making process by which the 
Constitution gives the Executive the initiative in interna- 
tional negotiations but requires the concurrence of the 
Senate. (U.S. Const., Art. II, Sec. 2). | 


Hither of the two procedures, properly exercised, results 


in establishing the law of the land. In fact the Supreme 
Court has made it clear that, under the Supremacy Clause 
of the Constitution, a valid exercise of the treaty Taaeane 
power can repeal a prior existing statute. 


‘<A treaty may supersede a prior act of Congress, 
and an act of Congress may supersede a prior 
treaty.’? (The Cherokee Tobacco, 11 Wallace 616, 
621.) | 


See also Whitney v. Robertson, 124 U.S. 190, 194; Baye 
v. Robertson, 112 U. S. 580, 598 (1884). 


The Supremacy Clause of the Constitution, Art. VL 
Sec. 2, Cl. 2, recites: 


‘This Constitution, and the Laws of the United 
States which shall be made in pursuance thereof; 
and all treaties made, or which shall be made, under 
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the authority of the United States, shall be the 
supreme law of the land; and the judges in every 
State shall be bound thereby, anything in the Con- 
stitution or Laws of any State to the contrary not- 
withstanding.’’ 


As has been shown above (p. 55) the Congress in- 
tended that all of the waters of the Niagara River should 
be included within the application of the Federal Power 
Act. By requiring further congressional action before 
there may be hydroelectric power redevelopment of such 
waters, the ‘‘reservation’’ would preclude the Commission 
from exercising its statutory function in this area and 
would thus amend the earlier policy of Congress and by 
implication repeal pro tanto the Federal Power Act. 


That the Senate intended the ‘‘reservation’’ to have 
the effect of repealing the Federal Power Act in this 
fashion cannot be disputed. 


The ‘‘reservation’’ is in two parts. The first part 
is the clause which says the United States ‘‘reserves 
the right to provide by Act of Congress for redevelop- 
ment, for the public use and benefit, of the United States 
share of the Niagara River made available by the provisions 
of the Treaty.’’ This clause is in the language of a reser- 
vation but is wholly unnecessary and is entirely nugatory. 
Obviously the United States had a right to legislate on 
this subject and there is nothing in the treaty to suggest 
the contrary. The right to legislate would have existed 
if no reservation had been made. The right exists today 
regardless of the ‘‘reservation.”’ 


The second part of the ‘‘reservation’’ is the clause which 
says ‘‘and no project for redevelopment of the United 
States share of such waters shall be undertaken until it is 
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specifically authorized by Act of Congress.’? This is 
language of legislative enactment and, as such is a mere 
colorable use of the treaty-making power attempting by im- 
plication to repeal pro tanto the Federal Power Act. 


The Committee on Foreign Relations of the Senate, 
where the ‘‘reservation’’ originated, itself admitted that 
the purpose of the ‘‘reservation’’ was to amend the Fed- 
eral Power Act by taking from the Commission the au- 
thority to grant a license for the power diversion of the 
waters of the Niagara River. In its report to the full Senate 
recommending that the ratification of the 1950 Treaty be 
consented to subject to the ‘‘reservation,’’ it stated (Senate 
Exec. Rep. No. 11, 8lst Cong. 2d Sess. (1950)) : 


‘<The Committee is fully aware that the subject 
matter of the reservation concerns the United States 
constitutional process alone. It deems it important, 
however, that all interests in the United States 
should be considered, and that the implementation of 
the treaty shall be made by specifically authorized 
acts of Congress. Thus without the reservation, the 
redevelopment for power purposes would be gov- 
erned by the Federal Power Act. The Committee 
intends by the reservation to retain that power in 
the hands of the Congress.’’ (Emphasis added) | 


Subsequently, because the ‘‘reservation’’ sought to 
return to the Congress the authority which it had pre- 
viously delegated to the Commission to determine the 
manner in which the waters of the Niagara River may be 
diverted for power purposes, the question has been given 
extensive congressional consideration. 


The Committee on Public Works of the Senate, when 
reporting on one of the many bills considered by it, seeking 
to provide a method of diversion for power purposes of the 
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Niagara River water, stated (Sen. Rep. No. 2501, 83 Cong. 
2d Sess. (1954), p. 7: 


‘¢We favor the bill S. 2599, because we think the 
only logical course is to return this project to the 
jurisdiction of the Federal Power Commission under 
the Federal Power Act. The international aspects 
of the project have been settled in the treaty of 1950. 
There is no reason for it to be treated any differ- 
ently from projects on any navigable streams within 
the United States.’’? (Emphasis added.) 


And the Committee on Public Works of the House of 
Representatives stated in its report on another proposed 
Niagara River bill (House of Representatives Rep. No. 
2635, 84th Cong. 2d Sess. (1955) p. 7: 


‘<This reservation to the 1950 Treaty was adopted 
pursuant to the recommendation in the report of the 
Senate Committee in Foreign Relations. The Com- 
mittee recommended that the Congress, instead of 
the Federal Power Commission under the Federal 
Power Act, decide what method of additional de- 
velopment is in the best public interest.’’? (Emphasis 
added.) 


And to the same effect see House of Representatives 
Rep. No. 2635, 84th Cong. 2d Sess. (1954) p. 7. 


In addition many individual Senators have stated, in 
the various hearings concerned with the Niagara River 
power question, that it was their understanding that the 
purpose of the ‘‘reservation’’ was to preclude the Com- 
mission from jurisdiction in that area. See, Hearings 
before Senate Committee on Public Works, 83rd Cong. 2d 
Sess. pp. 125, 126, 450 and 463; Joint Hearings of Senate 
and House Committees on Public Works, 83rd Cong. Ist 
Sess. pp. 38 and 226; Hearings before Senate Committee 
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on Public Works, 82nd Cong. 1st Sess. p. 86, set forth in 
Appendix D. 


Adrian §. Fisher, Legal Advisor to the State Depart- 
ment at the time when the 1950 treaty was executed, included 
in a note to W. D. Mathews, Chargé d’Affaires ad interim 
of Canada in Washington: 


‘Tt appears that, while recognizing the subject 
matter of the reservation as domestic in nature and 
concerning the United States constitutional process 
alone, the Senate considered the reservation neces- 


sary in order to make certain that implementation of — 


the treaty on the part of the United States would 
be made only by specifically authorized acts of Con- 


gress and would not be governed by the Federal » 
Power Act.’’ (Emphasis added. See Appendix . 


D.) 


Rowland R. Hughes, Assistant Director of the Bureau : 
of the Budget, in a letter dated June 23, 1953 to Senator : 
Edward Martin of Pennsylvania, chairman of the Com- | 


mittee on Public Works, stated: 


‘*In the absence of the above-noted reservation | 
by the Senate, the study of the relative merits of | 
these proposals for development [of Niagara River . 
power] would have been a problem for the Federal | 
Power Commission to decide in accordance with the | 
general policies laid down in the Federal Power Act.’’ | 


(See Appendix D.) 


It is clear from the foregoing that the ‘‘reservation’’ | 
was intended to have the effect of repealing pro tanto the 
Federal Power Act and that if legally effective it would: 


do so. 
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2. 


THE “RESERVATION” TO THE 1950 TREATY 
DEALS WITH A MATTER WHICH IS PROFES- 
SEDLY AND BY COMMON ACKNOWLEDGMENT 
OF BOTH THE UNITED STATES AND CANADA 
OF WHOLLY DOMESTIC CONCERN TO THE 
UNITED STATES AND DOES NOT AFFECT CAN- 
ADA’S RIGHTS OR OBLIGATIONS UNDER THE 
TREATY. 


The Statement of Facts describes in detail the facts sur- 
rounding the attachment of the ‘‘reservation’’ to the 1950 
Treaty, pp. 14-20, supra. It is shown that when the Presi- 
dent transmitted the 1950 Treaty to the Senate for its 
advice and consent to ratification he clearly stated that 
the question of United States development of Niagara 
waters was a domestic matter (p. 15). 


The Senate Committee on Foreign Relations in its 
report accompanying the ‘‘reservation’’ admitted that it 
was wholly domestic in nature (pp. 16-18). 


Furthermore, when the ‘‘reservation’’ was communi- 
cated to the Canadian Government its domestic nature 
was clearly pointed out (pp. 18-19). When the Canadian 
Government accepted the Treaty with the ‘‘reservation”’ 
it did so without resubmitting it to Parliament and stated 
in the Protocol of Exchange of Ratifications that Canada 
accepted the ‘‘reservation’’ because its provisions relate 
only to the internal application of the Treaty within the 
United States and do not affect Canada’s rights or obliga- 
tions under the Treaty (p. 20). 


This Canadian statement is of particular importance 
for it amounts to a disavowal by Canada of any interest 
in the content of the ‘‘reservation’’ or in its maintenance. 
Since Canada accepted no rights or duties under the 
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‘‘reservation,’’ the latter added nothing to the contract | 
between the United States and Canada embodied in the 
treaty. The Canadian ‘‘acceptance,’’ therefore, was in 
effect a statement by Canada that she had no objection: 
to the ‘‘reservation’’ because it did not concern her. Since: 
Canada, by her own intention and admission, claims no: 
rights under the ‘‘reservation,’’ the United States is en- 
tirely free, in so far as its relations with the outside world 
are concerned, to abide or not to abide by the terms of. 
the ‘‘reservation.’’ The maintenance and implementation, 
of the ‘‘reservation,’’ in short, have no relevance to the con-. 
duct of the foreign relations of the United States. No. 
foreign nation would be offended or in any way disturbed. 
or concerned if the ‘‘reservation’’ were withdrawn or: 
simply disregarded. 


If the Canadian Government had considered that the 
‘‘reservation’’ was a true reservation affecting the terms 
of the treaty or the rights and duties of Canada thereunder, 
they would have submitted it to Parliament. This is shown 
by the history of the Sockeye Salmon Fisheries Treaty, 
signed on behalf of the United States and Canada on 
May 26, 1930. The Canadian Parliament gave its ap- 
proval on May 30, 1930. The Senate of the United States 
advised and consented to ratification six years later, on 
June 16, 1936 subject to three ‘‘understandings’’ which 
purported to interpret the Treaty. 


Negotiations concerning the meaning and effect of the 
‘‘understandings’”’ were carried on between the two gov- 
ernments. On March 16, 1937, the text of the Senate 
resolution containing the three ‘‘understandings’’ was sub- 
mitted to the Canadian Parliament which approved the 
acceptance of the ‘‘understandings’’. Ratifications were 
exchanged on July 28, 1937, through a Protocol of Ex- 
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change. (United ‘States Treaty Series No. 918. See 5 
Hackworth’s Digest 123 and Appendix HE, 1.) 


In ‘“‘reserving’’ the right to provide by Act of Con- 
gress for redevelopment of the United States’ share of 
the waters made available by the Treaty, the United States 
did not modify the international legal situation that would 
have been otherwise created by the Treaty. There is noth- 
ing whatever in the Treaty or in the surrounding circum- 
stances to suggest that the Treaty, without the ‘‘reser- 
vation,’’ would have limited in any way the right or the 
power of the Congress to enact legislation on this matter. 


The exclusively domestic character of the reservation 
has been further recognized in subsequent years by the 
Department of State and in the Congress, which, as already 
noted, has repeatedly debated legislation on this subject 
but has enacted none. (See, Opinion of The Office of the 
Legal Advisor of the Department of State sent to House 
Committee on Public Works when it was considering H. R. 
8343, quoted at p. 83 et seq. of the Hearings of that Com- 
mittee. 8lst Cong., 2d Sess.; Letters sent by Department of 
State to various Committees of Congress, e. g., Hearings 
Before Senate Committee on Public Works, 83rd Cong., 2d 
Sess., pp. 59, 60, 63, 69, 70; Colloquy between Representa- 
tives Miller and Jones, Hearings Before House Committee 
on Public Works, 84th Cong., 1st Sess. and Colloquy between 
Senator Lehman and Representative Dondero, Hearing 
before Subcommittee of House Committee on Public Works, 
82nd Cong., Ist Sess.; Statement of Representative Mack, 
made on floor of House, 99 Cong. Rec. 8551 and Statement 
of Representative Miller, Joint Hearing, p. 38. See Ap- 
pendix D.) 


The ‘‘reservation’’ is wholly domestic in nature and 
does not affect the rights or obligations of Canada. 
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3. 


SINCE THE “RESERVATION” CONCERNS A 
MATTER OF WHOLLY DOMESTIC CONCERN 
TO THE UNITED STATES, IT IS NOT A VALID 
EXERCISE OF THE TREATY-MAKING POWER. 


The Supreme Court has often explained what are 
‘‘treaties’’ which under the Supremacy Clause are the ‘‘su- . 
preme law of the land’’. In that connection it has con-| 
sidered the scope of the treaty-making power. The Supreme . 
Court has made it clear that a treaty is a contract with a. 
foreign government and that the proper meaning of the. 
treaty-making power is the power to make agreements with | 
foreign nations and similar entities to serve the needs of the 
United States in the exercise of its external sovereignty, and | 
not to provide an alternative means of legislation on purely | 
domestic problems which are of no concern to any foreign 
nation. | 


In Worcester v. Georgia, 6 Pet. 515, 581 (1832) Chief. 
Justice Marshall stated: ‘‘What is a treaty? The answer is,. 
it is a compact formed between two nations or communities, 
having the right of self-government.”’ 


In the Head Money Cases, 112 U. S. 580, 598 
(1884) the Supreme Court through Miller J. said: ‘‘A 
treaty is primarily a compact between independent na- 
tions.’ | 


In Whitney v. Robertson, 124 U. S. 190, 194 (1888), per 
Field, J. the Court said: ‘‘A treaty is primarily a contract 
between two or more independent nations, and is so re- 
garded by writers on public law.’’ 


The views of writers on public law and other authorities 
are set forth in Appendix F. 
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The scope of the treaty-making power and the possible 
limitations upon it have been the subject of numerous state- 
ments by the Supreme Court. In 1840, Chief Justice Taney 
declared : 


‘‘The power to make treaties is given by the Con- 
stitution in general terms, without any description 
of the objects intended to be embraced by it; and, 
consequently, it was designed to include all those 
subjects, which in the ordinary intercourse of nations 
had usually been made subjects of negotiation and 
treaty; . . . (Emphasis supplied. Holmes v. Jen- 
mnison, 14 Pet. 540, 569 (1840).) 


In 1890, the Court elaborated upon this matter as 
follows: 


‘‘That the treaty power of the United States ex- 
tends to all proper subjects of negotiation between 
our government and the governments of other 


nations, is clear. . . . The treaty power, as expressed 
in the Constitution, is in terms unlimited except by 
those restraints which are found in that instrument 
against the action of the government or of its de- 
partments, and those arising from the nature of the 
government itself and of that of the States. It 
would not be contended that it extends so far as to 
authorize what the Constitution forbids, or a change 
in the character of the government or in that of one 
of the States or a cession of any portion of the terri- 
tory of the latter, without its consent. Fort Leaven- 
worth Railroad Co. v. Lowe, 114 U. 8. 525, 541. But 
with these exceptions, it is not perceived that there 
is any limit to the questions which can be adjusted 
touching any matter which is properly the subject of 
negotiation with a foreign country. Ware v. Hylton, 
3 Dall. 199; Chirac v. Chirac, 2 Wheat. 259; Hauen- 
stein v. Lynham, 100 U. S. 483; 8 Opinions Attys. 
Gen. 417; The People v. Gerke, 5 California, 381.”’ 
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(Emphasis supplied. Geofroy v. Riggs, 133 U. S. 
258, 266, 267 (1890).) 


In the following year the Court said: 


‘‘The treaty-making power vested in our govern- | 
ment extends to all proper subjects of negotiation | 
with foreign governments.’? (Emphasis supplied. | 
In re Ross, 140 U.S. 453, 463 (1891).) 


(In this case, before making the statement just quoted, | 
the Court carefully reviewed the practice of other nations | 
in making treaties providing for consular jurisdiction over © 
their citizens abroad, and upheld a similar treaty between | 
the United States and Japan. By referring to diplomatic | 
correspondence, the Court was able to construe the treaty 
as applying to a British subject serving as a seaman on an | 
American vessel. The Supreme Court has not hesitated to. 
refer to the history of the relations between the parties and 


their negotiations in construing a treaty. See, e.g., Kinkead : 
v. United States, 150 U. S. 483 (1893); United States v. 
Texas, 162 U. 8. 1 (1896); Oklahoma v. Texas, 260 U. S.. 
606 (1923); Terrace v. Thompson, 263 U. S. 197 (1923); 
Ford v. United States, 273 U. S. 593 (1927) ; Nielsen v. John-' 
son, 279 U. S. 47 (1929) ; Cook v. United States, 288 U. S. 
102 (1933) ; Factor v. Laubenheimer, 290 U. S. 276 (1933).) 


In B. Altman & Co. v. United States, 224 U. S. 583,: 
(1912) the Supreme Court considered the question whether 
a commercial agreement entered into by this country and 
France was a treaty so as to permit, in an action involving 
its construction, a direct appeal to the Supreme Court from 
the Court of Appeals pursuant to an Act of Congress pro- 
viding for a direct appeal in cases involving the con- 
struction of treaties. The Court held that the agreement 
was a treaty for the purposes of the Act, because it was 
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international in nature and concerned with important rela- 
tions between the signatory countries. 


In the case of Asakura v. Seattle, 265 U. S. 332, 341 
(1924) the Court said: 


‘‘The treaty-making power of the United States 
is not limited by any express provision of the Con- 
stitution, and, though it does not extend ‘so far as 
to authorize what the Constitution forbids,’ it does 
extend to all proper subjects of negotiation between 
our government and other nations. Geofroy v. 
Riggs, 133 U. S. 258, 266, 267; In re Ross, 140 U. S. 
453, 463; Missouri v. Holland, 252 U. S. 416. The 
treaty was made to strengthen friendly relations 
between the two nations.’’ (Emphasis supplied.) 


And in 1931, Chief Justice Hughes, speaking for the 
Court, said: ‘‘The treaty-making power is broad enough 
to cover all subjects that properly pertain to our foreign 
relations . . .’’ (Emphasis supplied. Santovincenzo v. 
Egan, 284 U.S. 30, 40 (1931).) 


It is particularly significant that in The Migratory Birds 
case, a case often cited for the proposition that the treaty- 
making power is virtually unlimited, the Supreme Court, 
per Holmes, J., actually said: 


“It is said that a treaty cannot be valid if it in- 
fringes the Constitution; that there are limits, there- 
fore, to the treaty-making power; ... 


‘¢, . . Acts of Congress are the supreme law of 
the land only when made in pursuance of the Con- 
stitution, while treaties are declared to be so when 
made under the authority of the United States. It 
is open to question whether the authority of the 
United States means more than the formal acts pre- 
scribed to make the convention. We do not mean to 
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imply that there are no qualifications to the treaty- 
making power; but they must be ascertained in a 
different way. It is obvious that there may be 
matters of the sharpest exigency for the national well 
being that an act of Congress could not deal with 
but that a treaty followed by such an act could, and 
it is not lightly to be assumed that, in matters requir- 
ing national action, ‘a power which must belong to 
and somewhe reside in every civilized government’ 
is not to be found... . The treaty in question does 
not contravene any prohibitory words to be found in 
the Constitution.’’ 


‘‘Here a national interest of very nearly the first 
magnitude is involved. It can be protected only by 
national action i concert with that of another 
power.’’ (Emphasis supplied. Missouri v. Holland, 
252 U. S. 416, 432-433, 435 (1920).) 


The treaty upheld by the Court in that case had been 
negotiated by the United States with Great Britain (for 
Canada) and, unlike the ‘‘reservation’’, created rights and 
duties as between the two nations. 


For additional cases where the Supreme Court defined 
the scope of the Treaty making power, see Holmes v. Jen- 
nison, 14 Pet. 540, 569-570 (1840) ; Holden v. Joy, 17 Wall 
211, 242-243 (1872) ; United States v. Belmont, 301 U. S. 324, 
330 (1937). 


Still further confirmation of the essentially interna- 
tional character of treaties is found in a recent decision of 
the United States Court of Appeals in which a provision in 
Article 2 of the Webster-Ashburton treaty of 1842 with 
Great Britain, purporting to grant the free use of certain 
boundary waters to ‘‘the citizens and subjects of both 
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countries,’’ was construed not to grant any right to a citizen 
of the United States in the United States. The court said: 


‘¢. . . We do not think the treaty deprives either 
the United States or the Dominion of Canada of 
jurisdiction over its own citizens. If either govern- 
ment undertook to impose unilateral restrictions 
upon citizens of the other a problem might be pre- 
sented for settlement between the two countries. . . . 
The treaty places no restrictions on the power of 
either government in dealing with its own citizens.’’ 
(Perko v. United States, 204 F. 2d 446, 450 (8th Cir., 
1953).) 


The utterances of many eminent American statesmen in- 
cluding some of the Framers of the Constitution, give 
further support to the conclusion that the treaty-making 
power of the United States, and the term ‘‘treaties’’ as 
used in the Constitution, must be construed by reference 
to the needs of the United States in its relations with the 
outside world and are limited to subjects entering into 
such relations. 


James Madison, one of the Framers, addressing the 
Convention of the Commonwealth of Virginia on the adop- 
tion of the Federal Constitution on June 18, 1788 said: 


‘<The exercise of the [treaty] power must be con- 
sistent with the object of the delegation. . . . The 
object of treaties is the regulation of intercourse with 
foreign nations and is external.’’ (Elliot: ‘‘Debates 
on the Federal Constitution’? 2nd Ed., Vol. 3, 
p. 514.) 


Alexander Hamilton, writing in the Federalist, No. 75, said: 


‘«. . . Its [the treaty-making power’s] objects 
are contracts with foreign nations, which have the 
force of law, but derive it from the obligations of 
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good faith. They are not rules prescribed by the © 
| | sovereign to the subject, but agreements between » 
sovereign and sovereign. The power in question | 
seems therefore to form a distinct department, and | 
to belong, properly, neither to the legislative nor to 
the executive.’’ (Emphasis in the original.) 


| Oliver Wolcott, as Secretary of the Treasury, expressed : 
\ the following opinion to President Washington on March 
26, 1796: | 


‘Tt is not intended to assert that treaties can extend . 
to every object of legislation, there is no doubt that ' 
| the forms of the Constitution and the powers of the: 
. different departments and organs of government: 
are superior to the influence of a treaty; the limita- 
tion of the power of making treaties may in some: 
respects be difficult, as the exigencies of society can-. 
not be foreseen, but in respect to matters of mere. 
internal concern, there appears to be nothing upon 
which the power of making treaties can operate, in’ 
derogation or extension of the power of legislation.’’ 
(Emphasis supplied. Crandall, Treaties; Their 
Making and Enforcement, 2nd ed., 1916, p. 170.) 


John C. Calhoun, Secretary of State, declared: 


e ‘‘Although the treaty-making power is exclusively 
a vested and without enumeration or specification, in 
the Government of the United States, it is, never- 
theless, subject to several important limitations. It 
is, in the first place, strictly limited to questions 
inter alias; that is, to questions between us and 
foreign powers which require negotiation to adjust 
them. But to extend it beyond these, be the pretext 
what it may, would be to extend it beyond the al- 
lotted sphere, and thus a palpable violation of the 
/ Constitution.’’ (Emphasis supplied. Calhoun, Dis- 
a courses on the Constitution and Government of the 

United States, vol. I, p. 203.) : 
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Elihu Root, while he was Secretary of State, speaking 
as President of the American Society of International Law, 
said in 1907: 


‘<. . . It is, of course, conceivable that, under 
pretense of exercising the treaty-making power, the 
president and senate might attempt to make pro- 
visions regarding matters which are not proper sub- 
jects of international agreement, and which would 
be only a colorable—not a real—exercise of the 
treaty-making power; but so far as the real exercise 
of the power goes, there can be no question of state 
rights, because the constitution itself, in the most 
explicit terms, has precluded the existence of any 
such question.’’ (Emphasis supplied. 5 Hackworth, 
Digest of International Law 5.) 


Charles Evans Hughes, as President of the American 
Society of International Law, after he had been Secretary 
of State, declared in 1929: 


‘‘T think it is perfectly idle to consider that the 
Supreme Court would ever hold that any treaty made 
in a constitutional manner in relation to the external 
concerns of the nation is beyond the power of the 
sovereignty of the United States or invalid under the 
Constitution of the United States where no express 
prohibition of the Constitution has been violated... . 


“‘T have been careful in what I have said to refer 
to the external concerns of the nation. I should not 
care to voice any opinion as to an implied limitation 
on the treaty-making power. The Supreme Court has 
expressed a doubt whether there could be any such 
. . . But if there is a limitation to be implied, I should 
say it might be found in the nature of the treaty- 
making power. 


‘¢ |. . The power is to deal with foreign nations 
with regard to matters of international concern. It 
is not a power intended to be exercised, it may be 
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assumed, with respect to matters that have no rela- 
tion to international concerns. . . . The nation has 
the power to make any agreement whatever in a con- 
stitutional manner that relates to the conduct of our 
international relations, unless there can be found 
some express prohibition in the Constitution, and I 
am not aware of any which would in any way detract 
from the power as I have defined it in connection with 
our relations with other governments. But if we at- 
tempted to use the treaty-making power to deal with 
matters which did not pertain to our external rela- 
tions but to control matters which normally and ap- 
propriately were within the local jurisdictions of the 
States, then I again say there might be ground for 
implying a limitation upon the treaty-making power 
that it 1s intended for the purpose of having treaties 
made relating to foreign affairs and not to make laws 
for the people of the United States in their internal 
concerns through the exercise of the asserted treaty- 
making power.’’ (Emphasis supplied. Proceedings 
of the American Society of International Law, 1929, 
pp. 194, 196.) 


And as late as May 2, 1955, Secretary of State Dulles, 
testifying at a hearing before the subcommittee of the 
Senate Committee on the Judiciary, on S. J. Res. 1, said 
that the test of whether a matter is within the ‘‘proper 
field for the exercise of the treaty power”’ is ‘‘whether the 
matter dealt with [in the treaty] reasonably and directly 
affects other nations in such a way that it is properly a 
subject for treaties which become contracts between nations 
as to how they should act’’; and that you cannot ‘‘properly 
give the term ‘treaty’ to international agreements which 
do not essentially affect the actions of nations in relation 
to international affairs, but are purely internal.’’ (Hear- 
ings Before a Subcommittee of the Committee on the Judi- 
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ciary, United States Senate, 84th Cong., Ist Sess., on S. J. 
Res. 1, p. 183.) 


Two years earlier, on April 6, 1953, in similar testimony, 
he said: 


“< | ..I do not believe that treaties should, or law- 
fully can, be used as a device to circumvent the con- 
stitutional procedures established in relation to what 
are essentially matters of domestic concern.’ (Hear- 
ings before a Subcommittee of the Committee on the 
Judiciary United States Senate, 83rd Cong., 1st Sess. 
on S. J. Res. 1 and S. J. Res. 43, p. 823. For further 
citations, see Appendix F.) 


The authorities quoted above show that under the Con- 
stitution, the treaty-making power is limited to subjects 
which are international in character. The problem which 
has frequently faced the courts—for example in the Mzgra- 
tory Birds case—has been to determine whether the subject 
matter of the treaty zs international in character. The Com- 
mission is not confronted with this difficult problem in the 
case at bar. Here, the two coordinate parts of the treaty- 
making power, the President and the Senate, agree that the 
subject matter is purely of domestic and not of international 
character. The other party to the Treaty, Canada, affirms 
that this is true. 


Since it is agreed that the subject matter of the ‘‘reser- 
vation”’ is solely domestic in character, the ‘‘reservation’’ 
is not a proper exercise of the treaty-making power. 
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4, 


THE “RESERVATION” IS NOT A LEGALLY EF- 
FECTIVE RESERVATION AND IS NOT PART OF 
THE 1950 TREATY BUT IS MERELY A DECLA- 
RATION OF SENATE POLICY WHICH DERIVES 
NO LEGAL EFFECTIVENESS FROM BEING 
ATTACHED TO THE 1950 TREATY WHICH IS 
CONCEDEDLY VALID. 


As was shown above, the ‘‘reservation’’, by the express 
admission of the two nations themselves in the Protocol of 
Exchange of Ratifications, did not affect the rights or obli- 
gations of the parties inter se and related ‘‘only to the inter- 
nal application of the treaty within the United States.’’ 
The ‘‘reservation’’ therefore lacks the essential charac- 
teristics of a treaty within the meaning of the Supremacy 
Clause. 


The fact that the ‘‘reservation’’ was attached to a 
valid treaty and ‘‘accepted’’? by Canada did not change 
its essential characteristics or endow it with legal effective- 
ness which it otherwise lacked. 


There is nothing in the text of the Senate re 
the Protocol of Exchange, or the ratification and proclama- 
tion of the President, that identifies the ‘‘reservation’’ 
as a part of the Treaty. The statement that the Treaty 
was ratified ‘‘subject to the aforesaid reservation’’ does 
not suffice to make the ‘‘reservation’’ a part of the Treaty. 
In this case, the Senate did not, as it has in other cases (see 
Appendix G), specify that its reservation should be ae 
of the Treaty. 


But the conclusion that the ‘‘reservation’’ was not a 
part of the 1950 Niagara Treaty does not rest on the 
mere failure of the Senate or the President to designate the 
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‘‘reservation’’ as such. It rests on an analysis of the nature 
and effect of reservations to treaties. 


A reservation is a device used to modify the legal effect 
of a treaty on the relations between the parties. The modi- 
fication is made either expressly or through a binding inter- 
pretation of treaty provisions, which, in the absence of 
such binding interpretation, might reasonably be construed 
differently. Where the modification is express, it is equiva- 
lent in effect to an amendment of the treaty. 


In 1935 a group of leading American lawyers and pro- 
fessors of international law, organized under the name of 
The Harvard Research in International Law, made a de- 
tailed study of the law of treaties. Their report defines and 
discusses reservations in the aspects pertinent to the pres- 
ent problem as follows: 


‘c*# * * a ‘reservation’ is a formal declaration by 
which a State, when signing, ratifying or acceding 
to a treaty, specifies as a condition of its willingness 
to become a party to the treaty certain terms which 
will limit the effect of the treaty in so far as it may 
apply to the relations of that State with the other 
State or States which may be parties to the treaty. 


“Only if the terms of the stipulation attached by 
a State to its signature or ratification of, or accession 
to, a treaty are of such a nature that they will, when 
in force limit the effect of the treaty as between that 
State and the other party or parties to the treaty, 
is 7t a reservation under the above definition. The 
phrase ‘limit the effect’ implies a diminution or re- 
striction of the consequences which would ordinarily 
flow from the legal relationship established by the 
treaty if there were no reservation. Therefore, if a 
particular stipulation attached by a State to its ac- 
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ceptance of a treaty does not envisage such a diminu- — 
tion or restriction of the consequences which would 
normally result from the relationship established by © 
the treaty between it and the other party or parties, 
then it is Not a reservation as that term is used in | 
this Convention. . . . 


‘“When a State signs, ratifies or accedes to a 
treaty subject to the condition that it, or a particular | 
part of it, shall be given a certain specified interpre- | 
tation, such condition also is a reservation. By the . 
very act of formulating such a condition the declar- . 
ant State recognizes by implication that there are > 
other possible interpretations which might other- 
wise be placed upon the treaty and which it wishes © 
definitively ruled out so far as it is concerned. Such | 
a reservation, therefore, restricts the effect of the 
treaty because, in the absence of the reservation, the | 
other parties would have had the right to rely upon, | 
and to seek to make prevail, some one of the other | 
possible interpretations. . . . | 


‘<Tf, however, there are borderline cases in which » 
the doubt is to be resolved in favor of the view that | 
a particular declaration constitutes a reservation | 
because it will, or may, ‘limit the effect of the treaty,’ | 
there are other cases where it is patent that the ' 
declaration embodies terms which will not produce | 
such a result. Such declarations or conditions are. 
not, therefore, reservations as that term is here used. 
They are not reservations even though they are in 
fact designated as such.’’ See, for example, the dec- : 
laration attached by the Argentine delegation to the : 
Convention on the Pan American Union of February | 
20, 1928, which reads (4 Hudson, International Leg- | 
islation, 1931, p. 2428): 


‘The Argentine delegation declares, pursuant. 
to express instructions of its Government, that it. 
approves and will sign the project of Convention; 
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but that it now wishes to formulate the reservation 
that it regrets that the economic principles which 
it upheld in the Committee have not been included 
in this Convention.’ 
e * e 
‘¢Such declarations obviously are not reservations in 
any ordinary sense of the term, ... 


“¢In the case of bipartite treaties, as distinguished 
from that of multipartite treaties, any change in the 
agreement necessarily affects the relations under the 
treaty of all the parties there are, inter se. There- 
fore, in the case of bipartite treaties, the distinction 
between reservations and amendments is one of form 
only....’’ (Emphasis supplied. 29 Amer. J. of Int. 
Law, Supp. pp. 843, 857, 860, 862, 867 (1935)). For 
other authorities who have defined a true reserva- 
tion in the same way, see Appendix G. 


The ‘‘reservation’’ to the 1950 Treaty does not meet 
the requirements of a true treaty reservation, because it can 
not be interpreted as affecting any rights or obligations 
of either the United States or Canada under the 1950 
Treaty. The reason is patent. The Treaty and the ‘‘res- 
ervation’’ are concerned with two entirely different mat- 
ters. The Treaty deals with international problems which 
are of concern to both nations; the ‘‘reservation’’ treats 
a matter which has been shown to be of exclusively domestic 
concern to the United States. 


Many of the writers do not even conceive of a reserva- 
tion relating solely to a domestic matter. For example, the 
authors of the Harvard Draft Convention quoted above 
write: 

‘‘Of course, when there are only two parties to a 
treaty, a reservation by one of them, whatever its 
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nature, necessarily affects the treaty as it applies 
to and between both parties.’’ Op. cit. p. 865 (1935). 


The few writers who do mention reservations of purely 
domestic bearing either do not regard them as reservations 
at all or note them with disapproval. (See Appendix G.) . 


It should be noted here that it has been the frequent 
practice of the Senate to include in a resolution of advice 
and consent to the ratification of a treaty either true reserva- 
tions which interpret or amend the treaty, or statements of 
policy which do not become part of the treaty or gain any 
effectiveness therefrom. 


Thus in advising and consenting to the ratification of 
the 1907 Hague Convention for the Pacific Settlement of 
International Disputes, the Senate in addition to a true 
reservation affecting the terms of the treaty, specified that 
its consent was subject to a declaration which in effect 
reiterated the Monroe Doctrine. This latter part of the 
Senate’s resolution was clearly a declaration of policy 
which in no sense could be considered part of the treaty. 
It registered the sense of the Senate as to the appropriate 
future course of American foreign policy in accordance with 
the Monroe Doctrine. (See Appendix G.) : 


There is nothing improper in the Senate’s making a 
policy statement in connection with a resolution advising 
and consenting to the ratification of a treaty. But such 
policy statements must be distinguished from true reserva- 
tions which become part of the treaty and thus part of the 
law of the land. They have no more validity as domestic 
law than a policy statement adopted by a committee of 
Congress. In connection with such a policy statement 
adopted by the Committee on Foreign Affairs of the 
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House of Representatives, concerning possible aid to the 
persecuted Jews in Russia, Secretary of State Root wrote: 


‘«These resolutions do not appear to be the exer- 
cise of any legislative power conferred upon 
Congress by the Constitution, but to be merely an 
expression of opinion upon matters which, so far 
as they may be the concern of this Government, form 
a part of the foreign relations which the Constitu- 
tion requires the President to conduct upon his own 
responsibility, or with the advice and consent of 
the Senate.’’ (Quoted in Jessup, Elihu Root, Vol. II, 
p. 66.) 


Similarly the ‘‘reservation’’ to the 1950 Treaty is not 
objectionable as a statement of the Senate’s policy at that 
time in favor of special congressional action in regard to 
the Niagara. It was not, however, a valid exercise of the 
treaty-making power conferred upon the Senate by the Con- 
stitution and had'no more legal effectiveness than other 
similar expressions of policy. 


The distinction between the ‘‘reservation’’ attached to 
the 1950 Treaty and a true reservation is clear if one con- 
trasts it with the provisions attached by the Senate to its 
consent to ratification of the 1909 Treaty with Canada. (See 
Appendix B, 1.) Although labelled by the Senate ‘‘under- 
standings”’, they constituted a genuine interpretation of the 
treaty, affecting the rights and obligations of the parties, 
and thus constituted a true reservation and, after its accept- 
ance by Great Britain (acting for Canada), became part of 
the treaty. (See 5 Hackworth’s Digest, p. 116. See also the 
discussion of the Sockeye Salmon Treaty, supra, p. 65 
and Appendix EK, 1.) 


The attitude of the United States Government in the 
past, where declarations of wholly domestic nature were 
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attached to treaties, indicates that it has been the consistent 
position of this country that such declarations are not 
part of the treaty and can be disregarded. 


In 1857 the United States and the Republic of New 
Granada signed a treaty, and the Senate consented to its 
ratification. Thereafter, the Treaty was ratified by New 
Granada subject to the following Articles which were of 
purely domestic concern to New Granada and which were 
attached to its Legislature’s consent to ratification: 


‘< ¢Article 2. The Executive Power is hereby em- 
powered to defray all the expenses, direct or indirect, 
involved in the execution and effects of the above 
inserted Convention, including lawyers, drafting and 
publication of documents and other papers needed 
to establish the facts. 


“< “Article 3. The Commissioner appointed by 


the Executive Power shall be considered to be vested 
with a diplomatic public character and he shall be 
given at his discretion the secretary, officer and clerks 
he may need at the salaries allowed to wo ice of 
the diplomatic corps.”’ 


Later the President of the United States, without resub- 
mission to the Senate, ratified the Treaty. The Protocol of 
Exchange of Ratifications recited the Articles quoted above 
and, at the instance of the United States, contained the fol- 
lowing statement: : 


‘¢ “And considering the said articles as in no way 
affecting the provisions of the said Treaty, but as 
being acts simply of domestic legislation on the part 
of the Granadian Confederacy, and as implying no 
reciprocal obligation on the part of the United States, 
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the said exchange has this day been effected in due 
form.’’’ (Miller, Reservations to Treaties (1919), 
27.) 


The Articles attached to the New Granada Treaty were 
of the same character as the ‘‘reservation’’ attached to the 
1950 Treaty in that both were of strictly domestic concern 
to one of the parties and had no effect on the rights or 
obligations of the other. The position taken and the pro- 
cedure followed by the United States with respect to the 
New Granada Treaty and the Articles attached to it were 
identical with the position taken and the procedure fol- 
lowed by Canada with respect to the 1950 Treaty and the 
‘‘reservation’’ attached to it. The above-quoted Articles 
were never considered by the United States a part of the 
New Granada Treaty and there is no more reason for 
considering the ‘‘reservation’’ part of the 1950 Treaty. 


For other instances where declarations of merely domes- 
tic character were attached to treaties and where they were 
treated as not affecting the rights and obligations of the 
parties thereto, see circumstances surrounding Treaty of 
1882 between the United States and Korea as described in 
Miller, Reservations to Treaties, pp. 41-43 (1919); Treaty 
between Austria and United States signed August 24, 1921 
as described in 5 Hackworth, Digest of International Law 
p. 120 and 1 Foreign Relations of the United States pp. 273, 
274 (1921) ; Treaty between Germany and United States of 
1921 as described in 2 id. pp. 28-29; Treaty between the 
United States and Mexico signed February 3, 1944, U. S. 
Treaty Series 994. See also Appendix G. 


Precedents in the diplomatic practice of the United 
States establish that reservations, understandings, or decla- 
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rations of solely domestic character have not been re-. 
garded or treated as requiring acceptance by the other: 
parties. When such declarations have been recited in: 
instruments of ratification or otherwise called to the at-. 
tention of the other parties, the latter have in practically. 
all cases refrained from either accepting or rejecting: 
them. The nature of such declarations is to be contrasted: 
with that of true reservations, i.e., declarations which: 
purport to modify, or have the effect of modifying, the: 
legal relations between the parties. i 


Since true reservations are in effect counteroffers, they 
must, in the case of bilateral treaties, be accepted by the 
other party. If they are not accepted or withdrawn, the 
whole treaty fails; if they are accepted, they become a part 
of the bargain, and, therefore, in legal contemplation a 
part of the contract. Reservations or understandings 
whose intended legal effect is wholly domestic and which 
do not modify the legal relations of the parties inter se 
do not need to be accepted, and even if they are, can not 
be regarded as parts of the treaties in connection with the 
ratification of which they are made. 


The purported ‘“‘acceptance’’ of the ‘‘reservation’’ by 
Canada changes nothing. The Canadian ‘‘acceptance’’, 
accompanied as it was by a disclaimer of interest in the 
‘‘reservation’’ because its provisions related only to the 
internal application of the treaty within the United States 
and did not affect Canada’s rights or obligations under the 
treaty, was entirely superfluous. 


In accepting the treaty, Canada said, in effect, that it 
had no objection to the ‘‘reservation’’ because it did not 
concern Canada. : 
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Where a nation accepts declarations, understandings or 
‘‘reservations’’ put forward by another nation solely 
on the ground that they are of strictly domestic concern to 
the nation putting them forth, such acceptance has no more 
effect than a refusal to accept on the same ground. 


The fact that the ‘‘reservation’’ was recited in the 
President’s proclamation of the 1950 Niagara Treaty is 
likewise immaterial. A Presidential proclamation obvi- 
ously cannot make a mere resolution of the Senate the 
Supreme Law of the Land. 


The acceptance by Canada and the proclamation of the 
1950 Treaty by the President vested the ‘‘reservation’’ 
with no more validity than that possessed by understand- 
ings attached to treaties by one nation and rejected by the 
other party. For example, the Senate, in consenting to 
the ratification of the 1944 Treaty with Mexico (see Ap- 
pendix G), attached several understandings and re- 
quested the President to recite them in the ratification of 
that treaty. Some of these understandings dealt strictly 
and exclusively with internal affairs of the United States. 
The President followed the Senate’s instructions and re- 
cited all the understandings in the ratification and procla- 
mation of the treaty, although Mexico had expressly re- 
frained from accepting those which were of strictly 
domestic concern to the United States. 
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There is nothing contrary to the conclusions reached 
above in cases decided by the courts of the United States. 


In the case of Doe v. Braden, 16 How. 635 (1853), a dec-. 
laration annexed by the King of Spain to a treaty ceding 
Florida to the United States in 1819 was held to be a. 
valid and effective part of the treaty. The Court said 
(p. 656) : : 


sc * © it is too plain for argument that where: 
one of the parties to a treaty at the time of its 
ratification annexes a written declaration explain- 
ing ambiguous language in the instrument or add- 
ing a new and distinct stipulation and the treaty 
is afterwards ratified by the other party with the 
declaration attached to it and the ratifications duly 
exchanged—the declaration thus annexed is a part 
of the treaty and as binding and obligatory as if it 
were inserted in the body of the instrument.’’ 


In that case the declaration was sought by the United 
States and had a direct and important bearing on the rights 
which accrued to the United States under the treaty. Thus, 
that declaration had nothing in common with the ‘‘reserva- 
tion’’ attached to the 1950 Niagara Treaty which was not 
sought by Canada and which had no bearing on Canada’s 
rights or obligations under the treaty. 


In the case of New York Indians v. United States, 170 
U. S. 1 (1898), the Supreme Court refused to give effect to 
provisions in the Senate resolution of advice and consent to 
the ratification of a treaty with Indians. These provisions 
purported to modify the operation of the treaty. The court 
gave full effect to the treaty itself, but regarded the provi- 
sions in the Senate resolution as not a part of the eet 
This case is discussed below, p. 94. 
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In Fourteen Diamond Rings v. United States, 183 U.S. 
176 (1901), the Supreme Court attached no legal effect to a 
resolution of the Senate purporting to explain the Senate’s 
understanding of a treaty to the ratification of which it had 
previously given its advice and consent. 


The ‘‘reservation’’ was not a true reservation and 
gained no validity (i) from being attached to the 1950 
Treaty, (ii) from being ‘‘accepted’’ by Canada or (iil) 
from being proclaimed by the President. 


5. 


THE “RESERVATION” TO THE 1950 TREATY 
IS NOT LAW UNDER THE SUPREMACY 
CLAUSE OF THE CONSTITUTION BUT MERELY 
AN INEFFECTIVE ATTEMPT BY THE SENATE, 
WITHOUT THE CONCURRENCE OF THE 
HOUSE, TO REPEAL PRO TANTO THE FED- 
ERAL POWER ACT. 


The Supreme Court has never declared a treaty uncon- 
stitutional, because in the cases presented to it: ‘‘In no 
instance have the terms of a treaty lacked an obvious con- 
nection with a matter of international concern.’’ (2 Hyde, 
International Law, Chiefly as Interpreted and Applied by 
the United States, Second Edition 1945, page 1401). 


The treaty-making power can not be validly exercised 
to accomplish a purpose which under the Constitution can 
only be accomplished by joint action of the two Houses of 
Congress. 


Suppose, for example, the Senate had taken advantage 
of the resolution advising and consenting to the ratifi- 
cation of the 1950 Niagara Treaty with Canada to pro- 
vide that while the Treaty was in force, no tax should be 
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levied on theatre tickets until specifically authorized by 
Congress. Clearly it would be held that this was a perver- 
sion of the treaty-making power and ineffective to accom- 
plish its purpose. Though this be a reductio ad absurdam, 
it illustrates the point that a reservation to a treaty can not 
be utilized for the accomplishment of a domestic purpose not 
affecting the rights, duties and interests of the other party 
to the treaty, where the purpose could not otherwise be ac- 
complished save by action of both Houses of Congress under 
some other constitutional grant of power. 


The situation with respect to the Senate ‘‘reservation’’ 
to the 1950 Treaty, is one where, as Elihu Root put it, 
‘cunder pretense of exercising the treaty-making power, the 
president and senate might attempt to make provisions 

. which would be only a colorable—not a real—exercise 
of the treaty-making power.’’ (Quoted above, p. 74.) : 


The ‘‘reservation’’ either must be construed as a decla- 
ration of Senate policy, or held to be a colorable use of the 
treaty-making power which derives no validity from the Su- 
premacy Clause of the Constitution. If the ‘‘reservation’’ 
is more than a declaration of Senate policy, it is an attempt 
to usurp the power vested by the Constitution in the House 
and Senate together and an attempt by Senate action alone 
to repeal pro tanto the Federal Power Act. 


Such action clearly is constitutionally without legal 
effect. The Senate may not, by this invocation of the treaty- 
making power on an admittedly domestic issue, make inop- 
erative a statute which had been passed by both Houses of 
Congress_ a thereby change the domestic power policy of 
the United’ States without the concurrence of the House. By 
the Federal Power Act, both Houses of Congress delegated 
to the Commission the authority to grant licenses for the 
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development of hydroelectric power projects in all bodies 
of water over which Congress had jurisdiction.* This au- 
thority still stands. 


The need for concurrence by the House of Representa- 
tives in any act of the Senate attempting to set aside the 
‘‘permanent disinterested expert agency of Congress’’ (see 
U. S. ex rel Chapman v. Federal Power Commission, 345 
U. 8. 153, quoted above, p. 7) is not one of mere form, but 
of fullest substance. The jurisdiction of the Commission, 
a central part of a general power policy, is not to be ousted 
without opportunity for equal deliberation. 


The lapse of almost six years during which the efficacy 
of the ‘‘reservation’’ was widely, though mistakenly, 
assumed, had great practical but no legal consequences. 
It is well established that neither passage of time nor un- 
questioned acceptance could give validity to the ‘‘reserva- 
tion’’ if the Senate did not have the constitutional power 
at the time of its adoption to clothe it with the power of 
amending the Federal Power Act. See In re Ross 140 U.S. 
453 where the Supreme Court considered the constitution- 
ality of a treaty provision even though it had been in effect 
for 34 years. See also Myers v. Umited States, 272 U.S. 
52, 170-171; Smiley v. Holm, 285 U. S. 355, 369; Springer v. 
Philippine Islands, 277 U. S. 189, 205; James v. United 
States, 38 Ct. Cl. 615, 631, reversed on other grounds, 202 
U.S. 401. 


The ‘‘reservation’’ must therefore be declared a legally 
ineffective attempt by the Senate to repeal pro tanto by im- 
plication the Federal Power Act. 


= tions not relevant here are noted above in the Statement of Facts, 
page 7. 
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POINT IV 


THE 1950 TREATY IS IN FULL FORCE AND EFFECT 
DESPITE THE FACT THAT THE PURPORTED “RESERVA- 
TION” IS OF NO LEGAL EFFECT. , 


The 1950 Treaty is self-executing, although appropria-: 
tions were required to pay for the remedial works pro-. 
vided for in Article II. (Cf. 30 Op. Atty. Gen. 217 (1913) 
holding Article V of the 1909 Treaty with Canada to be 
self-executing.) No legislation was required to carry out 
any of the other provisions. The ‘‘reservation’”’ did 
not impose and was not intended to impose any condition 
precedent to the carrying out of the Treaty. It was merely 
intended to have the effect of holding up construction of. 
a power plant on the United States side and, while it was. 
not legally effective to do this, has as a practical matter 
so far had that effect. . 


The ‘“‘reservation’’ did not affect Article I of the 
Treaty, terminating prior agreements. This Article went 
into effect immediately on exchange of ratifications, that 
is, on October 10, 1950. 


The ‘‘reservation’’ did not affect Article II which 
contains the agreement to proceed with the remedial 
works, utilizing the services of the International Joint 
Commission. On the very day of the exchange of rati- 
fications, identical letters were signed by the Under Sec- 
retary of State of the United States and the Acting 
Secretary of State for External Affairs of Canada to the 
International Joint Commission requesting the Commission 
to make the recommendations indicated in Article IT of the 
treaty. The Commission proceeded with its studies and 
submitted its report to the two governments on May 5, 
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1953. (I. J. C.; 1953 Report 28 State Department Bulletin 
783, June 1, 1953.) 


On July 22 the Governments of the United States and 
Canada notified the International Joint Commission that 
they had approved the recommendations and asked the 
Commission to supervise the construction. (29 zbid. 184, 
August 10, 1953.) President Hisenhower, two days earlier, 
had requested Congress to appropriate $1,500,000 as an 
initial sum toward the construction of the remedial works, 
this action following recommendation of the Bureau of 
the Budget based on favorable reports from the Depart- 
ments of State, Army and the Federal Power Commission. 
(loc. cit). Congress had already in the Civil Functions 
Appropriation Act, 1953, appropriated $100,000 for in- 
vestigations and surveys for the remedial works (82nd 
Congress, 2d Session, Ch. 669, Public Law 504, approved 
July 11, 1952) and by the Supplemental Appropriation 
Act, 1954, (83d Congress, Ist Session, Ch. 340, Public Law 
207, approved August 7, 1953) appropriated the one and a 
half million dollars requested by the President ‘‘For 
financing a part of the United States share of the cost of 
remedial works in the Niagara River, to be undertaken in 
accordance with Article II of the treaty between the United 
States of America and Canada, ratified by the United 
States Senate on August 9, 1950. . . .’’? In the same 
language additional appropriations were made in the Civil 
Functions Appropriation Act, 1955 (83rd Congress, 2d 
Session, Ch. 425, Public Law 453, approved June 30, 1954) 
and the Public Works Appropriation Act, 1956 (84th Con- 
gress, Ist Session, Ch. 370, Public Law 163, approved July 
15, 1955). The United States Corps of Engineers is carry- 
ing on the work delegated to the United States to perform. 
See also opinion of the Legal Adviser of the Department 
of State above under Point II], p. 63. 
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The ‘‘reservation’’ did not affect the diversion of water 
provided for in Articles III, IV, V and VI of the Treaty. | 
Although the erroneous conception of the effect of the 
‘‘reservation’’ has resulted in inaction on the United States. 
side, the Canadian Government, acting through The Hydro. 
Electric Power Commission of Ontario has built new power | 
facilities on the Canadian side of the river, most of which ; 
are already in operation utilizing both the Canadian share 
of divertible water and a great part of the United States 
share. 


On June 7, 1955, the Commission, in commenting on: 
certain bills authorizing construction for power pur-. 
poses on the Niagara River then before the House Com-: 
mittee on Public Works, stated that soon after the 1950. 
Niagara treaty became effective, ‘‘The Hydro Electric: 
Power Commission of Ontario started the Sir Adam Beck 
No. 2 development on the Canadian side which is planned 
for 1,375,000 kilowatts of generating capacity, of which a 
substantial portion is already in service with additional 
capacity going into operation from time to time. Canada 
has already used almost three times the flow used on the 
United States side for power development and will con- 
tinue to do so until redevelopment will permit use of the 
United States half of the flow.’’ (Hearings Before the Com- 
mittee on Public Works, House of Representatives, Highty- 
fourth Congress, First Session, June 8, 9 and 10, 1955, en- 
titled ‘‘Niagara Power Development’’, at p. 32. See also 
1953 Report of the International Joint Commission above 
cited at p. 18.) 


The ‘‘reservation’’ did not affect Article VII of the 
Treaty, in which the parties agreed to designate repre- 
sentatives to determine the amounts of water available 
for the purposes of the Treaty. The United States, under 
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this Article, has appointed Brigadier General P. D. Ber- 
rigan, Division Engineer, Corps of Engineers, North Cen- 
tral District, Chicago, Dlinois, and Canada has appointed 
Mr. Thomas Patterson, Director, Engineering and Water 
Resources Branch, Department of Northern Affairs and 
National Resources, Ottawa. 


It is thus apparent that despite the ‘‘reservation’’ the 
Treaty is in full force and effect, although Congress has not 
enacted any ‘‘implementing legislation.’? The President, 
the Department of State, the Department of the Army, the 
Bureau of the Budget, the Federal Power Commission, the 
Congress of the United States, the Canadian Government 
and the International Joint Commission have all been act- 
ing ‘‘in execution’’ of the Treaty. 


The practice of the parties in carrying out a treaty is 
persuasive evidence that the treaty is in full force and 


effect. See Ivancevic v. Artukovic, 211 F. 2d, 565, 573 (9th 
Cir. 1954); Terlinden v. Ames, 184 U. S. 270, 285 (1902). 


The ‘‘reservation’’ can be dealt with separately and 
apart from the Treaty. It has been shown that the ‘‘res- 
ervation’’ did not affect Canada’s rights or obligations 
under the Treaty, and that this fact was acknowledged by 
both Governments in the Protocol of Exchange of Ratifi- 
cations. It has also been shown that mutuality, which is an 
essential ingredient of international agreements, did not 
exist with respect to the ‘‘reservation’’. 


The Supreme Court of the United States has had no 
difficulty in holding inoperative a Senate resolution which 
attached conditions to the ratification of a treaty where the 
conditions were found to be not part of the treaty itself. 
In New York Indians v. United States, 170 U. S. 1 (1898), 
the facts were that a treaty had been made with the Indians 
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giving them a grant of land in what later became the State 
of Kansas and agreeing to appropriate $400,000 to aid 
them in settling the lands. The Senate provided in its 
resolution of consent to ratification that the treaty should 
not take effect until it was ‘‘submitted and fully and fairly 
explained by a commissioner of the United States to each 
of said tribes or bands’’. (p. 21.) The Senate provided 
further that if any portion or part of the Indians did not 
emigrate to the new lands, ‘‘the President shall retain a — 
proper proportion of said sum of four hundred thousand © 
dollars, and shall also deduct from the quantity of land — 
allowed west of the Mississippi such number of acres as — 
will leave to each immigrant three hundred and twenty- | 
acres only.’’ (p. 22.) The lands in question were later sold | 
by the United States and the Indians brought action in the | 
Court of Claims to recover the value of the lands and the | 
sums of money agreed to be paid. The Court of Claims dis- . 
missed the action. : 


On appeal, the Supreme Court reversed, and held that — 
the treaty passed title to the lands and that the Indians — 
were entitled to recover the amount realized by their sale, 
though they were not entitled to recover the $400,000. The 
Supreme Court held that the proviso never became opera- 
tive. It was not included in the original or in the published 
copy of the treaty or in the President’s proclamation. 
‘¢This is the more remarkable,’’ said the Court, ‘‘as every 
other amendment made by the Senate appears in the treaty 
as published, while no reference whatever is made to this— 
the reason probably being that the resolution was mainly 
directory in its character, requiring that the treaty be fully 
and fairly explained by the commissioner to each of the 
tribes separately assembled in council, and that they should 
give their free and voluntary assent thereto. The proviso 
may also have been well considered as merely directory to 
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the President, but in any event it is difficult to see how tt can 
be regarded as part of the treaty or as limiting at all the 
terms of the grant. 


‘‘The power to make treaties is vested by the Constitu- 
tion in the President and Senate, and, while this proviso 
was adopted by the Senate, there is no evidence that it ever 
received the sanction or approval of the President. I¢ can- 
not be considered as a legislative act, since the power to 
legislate 1s vested in the President, Senate and House of 
Representatives.’’ (pp. 22,23. Emphasis supplied.) 


In the Indians case it is true that the Senate ‘‘reserva- 
tion’’ was not accepted by the President and he did not call 
it to the attention of the tribes or include it in his proclama- 
tion. But treaties are not made between the Senate and the 
President; they are made between the United States and a 
foreign country or an Indian tribe. The essential fact is 


that the Senate ‘‘reservation’’ did not form part of the 
agreement with the Indians just as the Niagara ‘‘reser- 
vation’’ did not form part of the agreement with Canada. 
The acquiescence of the President could not give validity 
to what would otherwise be an invalid exercise of the Sen- 
ate’s power. The Indians case thus importantly stands for 
the proposition that a valid treaty may be given effect while 
an attendant Senate ‘‘reservation’’ may be held lacking in 
effect. 


If the doctrine of separability of statutes were consid- 
ered applicable to treaties, the Indians case is authority for 
the proposition that an attendant Senate ‘‘reservation’”’ is 
separable. The doctrine has not, however, been expressly 
applied to treaties and the ‘‘separability clause’’ now usu- 
ally inserted in federal statutes has never been incorporated 
in a Senate resolution advising and consenting to ratifica- 
tion of a treaty. 
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The ‘‘reservation’’ to the 1950 Niagara Treaty can 
readily be dealt with aside from the Treaty itself since it 
did not reserve to Congress any right which the Treaty 
would otherwise have taken away or which Congress would 
not otherwise have had. As already noted, Congress was 
and still is at perfect liberty to amend the Federal Power 
Act with respect to the Niagara, quite apart from the ex- 
istence of the ‘‘reservation’’. It was obviously not the 
purpose of the ‘‘reservation’’ to prevent the development — 
of Niagara power on the United States side; quite the con- — 
trary, as has been shown, the Foreign Relations Committee | 
was impressed with the need for developing the power. 


In the statutory separability cases, there has never been © 
an issue that the section or part sought to be severed was | 
not a part of the statute in question;* in the case of the 
‘‘reservation’’ to the 1950 Treaty, as in the Indians case, the | 
point is that the ‘‘reservation’’ was not part of the treaty. © 
The form of treaty-making indulged in by the Senate and ~ 
President must yield in the face of the absence of any real © 
treaty-making content in their actions. : 


It has been shown that the Senate frequently includes in — 
its resolution of advice and consent to the ratification of a | 
treaty, understandings or declarations which have never © 
been considered as part of the treaty but which are clearly © 
merely declarations of Senate policy. Since such declara- © 
tions are not part of a treaty, they are not under the 
Supremacy Clause part of the ‘‘law of the land’. The 
fact that the ‘‘reservation’’ is not operative as the ‘‘law 
of the land’’ does not, however, vitiate the consent to the © 
ratification of the Treaty. ) 

* This has not prevented the Supreme Court in United States v. Lovett, | 
328 U. S. 303 (1946) from striking down an unconstitutional rider in the face 
of an argument that it was inseparable from an appropriation act to which it | 
was attached, although the legislative history clearly indicated that the appro- 
priation bill would not have been passed without the rider. U. S. rene 


Sores pepe tN 1945, Docket No. 809; Brief for the Congress of 
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The 1950 Treaty is in full force and effect despite the 
fact that the ‘‘reservation’’ is of no legal effect. 


CONCLUSION 


This Commission has the right and duty to determine 
its jurisdiction to issue a license for the redevelopment of 
the Niagara River for power. 


The clear policy, adopted and laid down by the Congress 
in the Federal Power Act, is that the Federal Power Com- 
mission shall issue the licenses necessary for power develop- 
ment of the Niagara River. In so far as here relevant, the 
Federal Power Act stands unamended and is controlling 
upon the Commission. 


The ‘‘reservation’’ to the 1950 Niagara Treaty, not itself 
being a treaty or part of a treaty within the meaning of the 
Supremacy Clause of the United States Constitution, is an 
invalid and ineffective attempt to repeal pro tanto the 
Federal Power Act. 


Therefore, there is no legal barrier to the Commission’s 
issuance of the license here sought, and the law under which 
the Commission operates requires the issuance of such a 
license. 


The Commission should, therefore, grant the license 
applied for. 


Dated: November 14, 1956 


Respectfully submitted, 


THomas F. Moore, Jz., General Counsel 
Power AUTHORITY OF THE STATE OF 
New York 
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Appendix A 
Niagara River Legislation of the State of New York 


For many years before the Federal Government began 
exercising jurisdiction over the hydroelectric potential of 
the Niagara River, the State of New York had been licens- 
ing the diversion of water from the river for power pur- 
poses. By Chapter 513 of the Laws of 1892, the New York 
State Legislature granted The Niagara Falls Power Com- 
pany the right to take and use the waters of the Niagara 
River ‘‘for the proper operation of the authorized works 
of that Company’’. The statute limited the amount of 
water used by the company to the amount necessary to 
produce 200,000 horsepower. 


In 1896 the State Legislature ‘‘recognized, declared ns 
confirmed”? the right of The Niagara Falls Hydraulic Power 
and Manufacturing Company to divert the waters of the 
River in order to develop power (Ch. 968, L. 1896). , 
statute limited the diversion to such quantity of water as 
could be drawn by means of the hydraulic canal then owned 
by that Company, but permitted the enlargement of the 
canal to a width of 100 feet and a depth of 14 feet. It is 
estimated that the permitted diversion was about 13,000 
cfs. 


In 1918, after the formation of The Niagara Falls Power 
Company, the Legislature authorized that Company to 
divert the same amount of water previously authorized to 
be diverted by the old Niagara Falls Power Company and 
the successor to the Niagara Falls Hydraulic Power and 
Manufacturing Company. The Act further provided that 
if the Company should divert more than 15,100 cfs there 
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should be reserved to the State the right to charge an 
equitable rental for the excess (CH. 597, L. 1918). 


In 1921, The Water Power Act, now Article XIV of the 
New York Conservation Law, was enacted providing for 
the licensing of water power developments and prohibiting 
the diversion of water ‘‘without right lawfully and pre- 
viously acquired’’ except by license from the State (Ch. 
597, L. 1921). By Ch. 242, L. 1928, the Water Power and 
Control Commission was given the ‘‘ power to fix and deter- 
mine . . . the amount of an equitable rental, which is hereby 
charged pursuant to the reservation made by [Ch. 597, L. 
1918] for the diversion, as specified in such chapter, of 
water from the Niagara River in excess of a daily diversion 
at the rate of fifteen thousand one hundred cubic feet per 
second’’, 


In 1943, the State Legislature imposed a reservation 
upon the use of any water in which the State had any con- 
trol or interest, however the use may have been acquired 
(Ch. 46, L. 1943). Any use of the water remained subject 
to the control or termination by the State and subject to a 
rental fixed by the State. Further, it terminated the right 
of any user of water through legislative grant and required 
that all users of water for power purposes be licensed by the 
Water Power and Control Commission. 





Appendix B 
1. 


Treaty between the United States and Great Britain relating to 
Boundary Waters, and Questions Arising between the United 
States and Canada, Signed January 11, 1909 (36 Stat. 

Part II 2448) : 


ARTICLE V 


The High Contracting Parties agree that it is expedient 
to limit the diversion of waters from the Niagara River 
so that the level of Lake Erie and the flow of the stream © 
shall not be appreciably affected. It is the desire of both 
Parties to accomplish this object with the least possible 
injury to investments which have already been made in 
the construction of power plants on the United States side 
of the river under grants of authority from the State of 
New York, and on the Canadian side of the river under 


licenses authorized by the Dominion of Canada and the 
Province of Ontario. ! 


So long as this treaty shall remain in force, no diversion 
of the waters of the Niagara River above the Falls from 
the natural course and stream thereof shall be permitted 
except for the purposes and to the extent hereinafter 
provided. | 


The United States may authorize and permit the diver- 
sion within the State of New York of the waters of said 
river above the Falls of Niagara, for power purposes, not 
exceeding in the aggregate a daily diversion at the rate of 
twenty thousand cubic feet of water per second. 


The United Kingdom, by the Dominion of Canada, or 
the Province of Ontario, may authorize and permit the 
diversion within the Province of Ontario of the waters 
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of said river above the Falls of Niagara, for power pur- 
poses, not exceeding in the aggregate a daily diversion at 
the rate of thirty-six thousand cubic feet of water per 
second. 


The prohibitions of this article shall not apply to the 
diversion of water for sanitary or domestic purposes, or 
for the service of canals for the purposes of navigation. 


Understanding: 


Ann Wuezeas the Senate of the United States by their 
resolution of March 3, 1909, (two-thirds of the Senators 
present concurring therein) did advise and consent to the 
ratification of the said Treaty with the following under- 
standing, to wit: 


‘‘Resolved further, as a part of this ratification, 
That the United States approves this treaty with 
the understanding that nothing in this treaty shall 
be construed as affecting, or changing, any existing 
territorial or riparian rights in the water, or rights 
of the owners of lands under water on either side 
of the international boundary at the rapids of the 
St. Mary’s river at Saulte Ste. Marie, in the use 
of the waters flowing over such lands, subject to the 
requirements of navigation in boundary waters and 
of navigation canals, and without prejudice to the 
existing right of the United States and Canada, 
each to use' the waters of the St. Mary’s river, within 
its own territory, and further, that nothing in this 
treaty shall be construed to interfere with the drain- 
age of wet swamp and overflowed lands into streams 
flowing into boundary waters, and that this interpre- 
tation will be mentioned in the ratification of this 
treaty as conveying the true meaning of the treaty, 
and will, in effect, form part of the treaty;’’ 
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Anp Waueneas the said understanding has been accepted 
by the Government of Great Britain, and the ratifications. 
of the two Governments of the said treaty were exchanged. 
in the City of Washington, on the 5th day of May, one. 
thousand nine hundred and ten; | 


Now, THEREFORE, be it known that I, William Howard 
Taft, President of the United States of America, have 
caused the said treaty and the said understanding, as 
forming a part thereof, to be made public, to the end that 
the same and every article and clause thereof may be 
observed and fulfilled with good faith by the United States. 
and the citizens thereof. : 


In testimony whereof, I have hereunto set my hand and 
caused the seal of the United States to be affixed. : 


2. 


The Convention and Protocol between the United States and. 
Canada for the Preservation and Improvement of the 
Niagara Falls, of 1929 3 

In 1926 the United States and Canada established a 
Special International Niagara Board to investigate and 
report. (See Foreign Relations of the United States, 
1929, vol. II, pp. 89 ff.) On December 2, 1927 The Board 
submitted an interim report recommending remedial works’ 
to insure an unbroken crest line on the falls and otherwise 
to preserve and enhance their beauty. : 


Following the Special Board’s report, it received a 
letter of April 9, 1928, signed jointly by The Hydro-Electric: 
Power Commission of Ontario and The Niagara Falls 
Power Company of New York which had secured the 1921 
license from the Federal Power Commission. The Com- 
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mission and the Company offered to construct the works 
suggested by the Board in its report, subject to various 
conditions one of which was that to permit observation of 
the effect of the remedial works, the amount of water per- 
mitted to be diverted for power under the 1909 Treaty 
should be increased by 10,000 ¢.f.s. during the non-tourist 
season October 1 to March 31 for a period of at least ten 
years. On May 3, 1928, the Board recommended to the 
two Governments that the joint offer be accepted subject 
to certain changes in the conditions which included a reduc- 
tion of the period during which additional diversion would 
be permitted pending the conclusion of a new treaty on the 
subject. The two Governments thereupon signed at Ottawa 
on January 2, 1929, a ‘‘Convention Protocol Between the 
United States and Canada for the Preservation and Im- 
provement of the Niagara Falls’’, providing: 


‘The President: The Honourable William Phil- 
lips, Envoy Extraordinary and Minister Pleni- 
potentiary of the United States of America to 
Canada; and 


His Britannic Majesty, for the Dominion of 
Canada: The Right Honourable William Lyon 
Mackenzie King, Prime Minister and Secretary of 
State for External Affairs; 


Who, after having communicated to one another 
their full powers, found in good and due form, have 
agreed upon the following Articles: 


Articte I 


The High Contracting Parties agree that remedial 
works shall be constructed in the Niagara River 
above the Niagara Falls, designed to distribute the 
waters of the river so as to ensure at all seasons 
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unbroken crestlines on both the American and the | 
Canadian Falls and an enhancement of their present 
scenic beauty. : 


Agticte IT 


Concurrently with the construction and tests of | 
the remedial works and as a temporary and experi- | 
mental measure, diversions of the waters of the | 
Niagara River above the Falls from the natural 
course and stream thereof additional to the amounts | 
specified in Article 5 of the Boundary Waters Treaty | 
of January llth, 1909, may be permitted to the extent — 
and subject to the conditions hereinafter provided: 


(1) The additional diversions shall be permitted | 
only within the period beginning each year on the 
first day of October and ending on the thirty-first day — 
of March of the following year, both dates inclusive. — 


(2) The additional diversion to be permitted © 
within the State of New York shall not exceed in the 
aggregate a daily diversion at the rate of ten thou- 
sand cubic feet of water per second. ; 


(3) The additional diversion to be permitted | 
within the Province of Ontario shall not exceed in 
the aggregate a daily diversion at the rate of ten 
thousand cubic feet of water per second. . 


(4) The provisions of this Article shall terminate | 
seven years from the date of the initial additional 
diversion authorized under this Convention. 


AzticLe [IT 


The present Convention shall be ratified by the 
President of the United States of America by and 
with the advice and consent of the Senate thereof. 
and by His Britannic Majesty in accordance with ' 
constitutional practice. The ratifications shall be 
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exchanged at Ottawa as soon as possible and the 
Convention shall take effect on the date of the ex- 
change of ratifications. 


In Farra Wuereor the respective plenipoten- 
tiaries have signed this Convention in duplicate and 
have hereto affixed their seals. 


Done at Ottawa on the second day of January in 
the year of Our Lord One Thousand Nine Hundred 
and Twenty-Nine. 


WuiuMm Pxurirs. 
W. L. Mackenzie Kine. 


PRorTocoL 


At the moment of signing the Convention between 
the United States of America and His Britannic 
Majesty for maintaining the scenic beauty of the 


Niagara Falls and Rapids in accordance with the 
recommendation of the Special International Niagara 
Board in its interim report dated the 14th day of 
December 1927, as referred to in the preamble to the 
Convention, the undersigned Plenipotentiaries have 
agreed as follows: 


I 


The construction of the remedial works con- 
templated in the Board’s interim report and au- 
thorized in Article I of the Convention, the provision 
for the cost and for the control thereof, as well as 
the control of the diversions of water authorized in 
Article II of the Convention shall be carried out in 
accordance with the recommendations of the Special 
International Niagara Board as set forth in its re- 
port dated the 3rd day of May 1928, forwarding to the 
two Governments a joint proposal, dated the 9th day 
of April 1928, made by the Niagara Falls Power 
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Company of Niagara Falls, New York, and the 
Hydro-Electric Power Commission of Ontario, 
which report and proposal are set out in the annex — 
hereto. | 
Wuium Pxuurs. 
W. L. Mackenzie Krve.”’ 


(70 Cong. Rec. 1955-1956) 


On January 16, 1929 the President transmitted the Con- : 
vention and Protocol to the Senate together with the report | 
of Secretary of State Kellogg. On February 20, 1929, the | 
Convention and Protocol were referred to the Committee © 
to Audit and Control the Contingent Expenses of the 
Senate, and on February 26 to the Committee on Foreign - 
Relations. (70 Congressional Record, pp. 3847, 4389.) The 
Foreign Relations Committee never reported them out and — 
the Senate never acted on them. The attempt to specify | 
in the treaty which United States enterprise could de- 
velop and utilize the power seems to have been the basis 
for the opposition which defeated the treaty. (See letter | 
from the President to Congressman Andrews of New York, ~ 
Jan. 24, 1935; 79 Congressional Record, p. 1744. See also © 
evidence submitted by Senator Wagner April 18, 1929, 
71 ibid. p. 96.) The reason given for the Senate’s failure © 
to give its approval was its reluctance to permit a private © 
company to utilize the additional 10,000 cfs of water for — 
power purposes. | 











Appendix C 
1920 Federal Water Power Act—Legislative History 
The Senate 
Senator Harrison of Mississippi introduced in the’ 
Senate the amendment which would have excluded the’ 
Niagara River from the proposed Federal Power Act. It 
would have added the following to the definition of navigable’ 
waters: 


“Provided, that this act shall not apply to the 
waters of the St. Lawrence or Niagara Rivers.’’ 
(59 Cong. Rec. 1483) 


After debate of the amendment on the floor of the Senate 
it was voted down on January 13, 1920 by a vote of 16 for, 
40 against. (59 Cong. Rec. 1496) ! 


During the debate, Senator Harrison, the sponsor of the 
amendment, explained it as follows: | 


‘‘This bill was designed to develop water power 
from the navigable streams and on the public domain: 
in the United States. It was to encourage water- 
power development. The Niagara Falls water-power 
development is based on a treaty that we have with 
Great Britain. It is already developed, and has been 
developed for 40 years or more. The treaty was. 
adopted in 1909, I think. It was adopted primarily be-: 
tween the two countries to preserve the scenic beauty 
of Niagara, something that has drawn tourists from 
all parts of the world, because Canada did not desire 
and the United States did not desire that the scenic. 
beauty of Niagara Falls should ever be affected and 
disturbed. While the treaty primarily was to pre- 
serve the scenic beauty of the Falls, in order to do 
it, it said just how much water power might be 
developed, just how much water might be taken from. 
the Falls on the American side and the Canadian 
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side. They said in that treaty that to look after the 
matter there, to see that the scenic beauty of the 
Falls should not be affected, that no more water 
should be taken than was provided for in the treaty; 
that the rights enunciated in the treaty should be 
respected, a joint high commission, so to speak, 
should be appointed, three commissioners from the 
United States and three from Canada, who might 
look after the matter, and that questions of dispute 
might be referred to the commission. Yet by this 
legislation, without any consideration of it, you would 
put this question in the hands of the commissioners 
provided for in this legislation. You would, in other 
words, invalidate and destroy the treaty that we 
entered into.’’? (59 Cong. Rec. 1483-1484) 


Senator Wadsworth of New York, speaking against the 
amendment, declared: 


‘‘T should regret if boundary streams were left 
out of this bill, because I think there is no essential 
difference in the water-power problem on a boundary 
stream than there is upon an interior stream. Our 
Government has control of the shore on its side of the 
river and to midstream; it must always be limited by 
some treaty with its neighboring power, Canada. Such 
a treaty is now in effect; other treaties may be 
added to it; other provisions may be added to it 
more restrictive or more liberal, as the case may be. 
That is for the two countries to decide, but when the 
countries have decided how much water each may 
divert, then, from that point on, in what respect 
does the problem differ from the problem presented 
upon the Hudson River, where there are large water 
powers, upon the Racket River, in my State, where 
there are large water powers, upon the Genesee 
River, upon which I live and where there is a pos- 
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sible development of water power? So long as this | 
bill is careful to clothe the Federal Government 
through this commission with power to control this | 
question, to straighten out the uncertainty that has. 
existed at this particular point for 30 years as to the | 
right of anybody to do anything, then I think we are 
perfectly safe.’’? (59 Cong. Rec. 1486) 


The House 


A similar amendment, introduced in the House by Repre- | 
sentative Rogers of Massachusetts, read as follows: : 


‘‘Provided further, Tat the provisions of this: 
act shall not apply to any boundary waters which are 
the subject of a treaty between the U.S. and a foreign 
country.’’ (58 Cong. Rec. 2027) : 


After debate in the House this amendment was voted: 
down on June 28, 1919 by a vote of 12 for, 64 against. (58 
Cong. Rec. 2034) 3 


Representative Rogers, explaining the amendment, had 
declared: 


‘‘The amendment is simply predicated on the 
thought that boundary streams of the United States 
which are the subject of a treaty with some foreign 
power are not properly to be comprehended within 
the terms of a general water-power bilL’’ (58 Cong. 
Rec. 2027) 


Speaking against the amendment, Representative Demp- 
sey of New York declared: 


‘Mr. Dempsey. Mr. Chairman, the gentleman from 
Massachusetts [Mr. Rogers] opened his remarks by 

_ saying that this was not a question of jurisdiction 
and did not involve jurisdiction, and yet his amend- 
ment would take from this committee, which by the 
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resolution appointing the committee is given juris- 
diction, not alone jurisdiction, but would exclude 
all boundary streams from the bill and deprive them 
from any participation in its great benefits. Now, 
let us look at the history of this situation. I hold 
in my hand some hearings way back in the dark 
ages, long before I came to Congress, hearings before 
the Foreign Affairs Committee upon this question. 
They have labored for years, and the gentleman from 
Massachusetts says that they have once or twice in 
that long period of years actually reported a bill—— 


Mr. Rocrers. And passed through this House. 


Mr. Demesey. And passed it through one House; 
passed it through one House! Why, is that legisla- 
tion? You might as well say to a famished child, 
‘Although you are lacking bread, although you are 
dying of hunger, have not I on two occasions during 
the time you were starving come to the bars and 
held some bread before you and then withdrawn it?’ 
The relief would be as great, the result would be the 
same, and that is what the gentleman from Massa- 
chusetts: claims has been accomplished. And then, 
after saying that jurisdiction is not involved, the 
gentleman says that if it turns out that jurisdiction 
does come back to the Committee on Foreign Affairs, 
then so and so. Then why speak of it? If jurisdic- 
tion is not involved, why debate what may be done if 
the Committee on Foreign Affairs obtains jurisdic- 
tion?’’ (58 Cong. Rec. 2029) 


Also speaking against the amendment, Representative 
Barkley of Kentucky said: 


“Me. Barxuey. Mr. Chairman, I hope that the 
amendment offered by the gentleman from Massa- 
chusetts [Mr. Rogers] and so vigorously advocated 
by the gentleman from Ohio [Mr. Begg] will not 
prevail. I think it is perfectly clear to our minds 





5 
Appendiz C 


that under the Constitution provision is made that 
the Constitution itself and treaties made thereunder 
shall be the supreme law of this land. Congress can 
not abrogate a treaty merely by providing a law that 
has some relation to the matters covered in the 
terms of the treaty. In the first place, the occasion | 
for entering into this treaty was the fact that there . 
was certain water power at Niagara Falls, and there 
was a difficulty in apportioning between the United 
States and Canada the water power that was capable . 
of being created at that place. In the treaty that 
was entered into between this country and Canada an 
effort was made to divide the water power between 
Canada and the United States in a certain pro- 
portion. | 


My recollection is that Canada gets 36,000 cubic 
feet per second and that the United States gets: 
something like 20,000 cubic feet per second, making 
a total of 56,000 cubic feet of water per second, pro-. 
vided for in this treaty. Under that treaty the only 
part of that water power at Niagara Falls that this 
commission could deal with would be the 20,000 cubic: 
feet provided for in the treaty, and this bill does. 
not in any way undertake to create any authority in 
this commission of three members of the Cabinet to 
infringe upon the rights of that portion of water 
going to Canada, or to infringe upon the jurisdiction 
or authority of this joint high commission in ad- 
ministering the terms of the treaty; and that is 
the only object the treaty had in providing for a 
joint commission. It was to see to it that the terms. 
of the treaty are lived up to by both parties. | 


‘Ms. Hupprestoy. Mr. Chairman, will the gentle- 
man yield? 


Mr. Barger. Yes. 


Mrz. Houpprzston. I will call the gentleman’s atten- 
tion to the fact that this situation at Niagara is per- 
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haps one-tenth part of the boundary power situations 
that the international joint commission has to deal 
with. 

Mr. Barger. If that be true, it is all the greater 
argument why it all ought to be combined in one bill, 
because if Niagara can be excluded and separate 
legislation enacted for Niagara Falls, then all of 
these other sites where there is water power upon 
the boundary between the United States and the 
other countries will have to be covered in a separate 
bill and be provided for, whereas this bill will care 
for all those situations in one general omnibus bill, 
as the gentleman from Ohio [Mr. Begg] calls it. 


Mr. Rocers. The treaty says that certain things 
can be done with the approval of the International 
Joint Commission. The bill now before us says those 
same things can be done without the approval of the 
joint commission, upon the recommendation of the 
special commission. Is there not a conflict there? 


Mr. Bargrey. I do not think so. I think the 
jurisdiction with respect to these international 
boundary sites that will be exercised by the commis- 
sion which we create in this law will be subject to 
the provisions of the treaty already in force between 
the United States and Canada or any other country.”’ 
(58 Cong. Rec. 2032) 


The importance of ‘‘a comprehensive water-power 
policy’? was stressed by Representative Ferris of Okla- 
homa: 


‘‘Mr. Ferris. Mr. Chairman, to my way of think- 
ing, and I feel sure I am right about this, this bill 
neither takes from or adds to any power that this 
International High Commission has. The real truth 
about it is it is not really a question involving the 
international commission at all. The bill makes no 
reference to it. The bill does not in any way involve 
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them, and it does not in any way curtail their powers: 
or reduce them. What are the facts? Heretofore the 
Public Lands Committee has always dealt with the 
water power on the public lands. Heretofore the 
Committee on Interstate and Foreign Commerce has' 
always dealt with water power on navigable streams. 
Heretofore the Foreign Affairs Committee has dealt, 
one year at a time, with the Niagara Falls situation, 
which is the erux of this debate. Now, the answer to 
it all is Congress, in its wisdom, has created a Water. 
Power Committee, has given the Water Power Com- 
mittee jurisdiction to do what? To propose a com- 
prehensive water-power policy in its entirety. This 
committee set to work last year: they reported a bill 
which passed this House almost unanimously. They 
reported this bill They are here with a complete 
and adequate water-power policy as distinguished 
from any piecemeal plan. We passed it last year. 
It went to the Senate; the Senate accepted it. It 
went to conference; the conferees accepted it. The 
question was debated then and it was voted on then. 
This amendment has always been voted down. The 
House has never agreed with the proponents of this 
amendment. It was adopted in conference. It was 
passed on in conference and has always resulted the 
same. This matter ought to be put at rest. Now, 
the gentleman from Massachusetts and the gentle- 
man, I believe, from Minnesota, the gentleman from 
Ohio, and one or two others have objected, or rather 
not objected so much to what is in here, because 
there is nothing in here, but they are advocating an 
amendment which will specifically exclude all boun- 
dary waters. Well, I can not for the life of me con- 
ceive what has been accomplished if the Congress has 
spent years and years trying to pass a comprehensive 
water-power policy, and then we are to undertake to 
leave out what is in fact the greatest water power 
in the country. : 


8 
Appendia C 


And if we leave it out, where does it leave us? 
We are driven back to the Committee on Foreign 
Affairs, who will come in here at this session and the 
next session probably, and ask to do what? To 
pass a resolution for one year. And what have they 
told us each time? They have said, ‘We want you 
to vote for this resolution until such time as we can 
get a great, comprehensive water-power policy 
through.’ And year after year the Congress has 
been encumbered with this resolution. We have lost 
time with it; it ought to be disposed of. This bill 
does dispose of it.’? (58 Cong. Rec. 2033) 





Appendix D 
Congressional and Executive Discussions of the “‘Reservation”’ 
to the 1950 Niagara River Treaty : 
Within a week of the Senate’s approval of the 1950. 
Niagara Treaty, Hearings were held by the House Com- | 
mittee on Public Works on a bill (H. R. 8343) introduced | 
by Congressman Franklin Roosevelt of New York with the. 
object of providing the legislation which the Senate ‘‘reser- | 
vation’? was thought to necessitate. (Hearings Before the. 
Committee on Public Works, House of Representatives, : 
Eighty-first Congress, Second Session, August 15 and 16, | 
1950.) Senator Lehman, who, as has been pointed out, was | 
believed to have inspired the ‘‘reservation’’ and who in any | 
event favored it, spoke in support of the Roosevelt bill. : 
(Pages 43 ff.) Since then a series of bills have been intro- 
duced and Hearings have been held by Senate and House 
committees and subcommittees, separately and jointly. The ' 
first Senate Hearings were before a subcommittee of the | 
Senate Committee on Public Works just a year later, on 
August 21 and 22,1951. The latest Hearings were those of ' 
the same Senate subcommittee on July 13, 14 and 15, 1955, | 
and the House Committee on Public Works, on June 28, 
1956. ! 


The list of Hearings follows; they will be designated | 
hereafter in this Appendix as First Hearings, Second Hear- 
ings, etc. in order of their chronological sequence: 7 


First Hearings: Hearings Before the Committee on 
Public Works, House of Representatives, Highty- 
first Congress, Second Session, August 15 and 16, 
1950, entitled ‘‘Niagara Falls and Niagara River, 
NSE ere | 

Second Hearings: Hearings Before a Subcommittee of 
the Committee on Public Works, United States : 
Senate, Eighty-second Congress, First Session, | 
August 21 and 22, 1951, entitled ‘‘Niagara Falls | 
and Niagara River, N. Y.’’ | 
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Third Hearings: Hearings Before the Subcommittee 
on Rivers and Harbors of the Committee on Pub- 
lic Works, House of Representatives, Highty-sec- 
ond Congress, First Session, September 19-21, 
1951, entitled ‘‘Niagara Power Development.”’ 


Fourth Hearings: Joint Hearings Before the Sub- 
committee on Flood Control and Rivers and Har- 
bors of the Committee on Public Works, United 
States Senate and the Committee on Public Works, 
House of Representatives, Eighty-third Congress, 
First Session, May 14 and 15, 1953, entitled 
‘‘Niagara Power Development.’’ 


Fifth Hearings: Hearings Before the Committee on 
Public Works, United States Senate, Highty-third 
Congress, Second Session, July 23, 1953, March 10, 
11, 16, 29, 31, April 14, 29, and May 3, 1954, en- 
titled ‘‘Niagara Falls Power Development.’’ 


Siath Hearings: Hearings Before the Committee on 
Public Works, House of Representatives, Eighty- 
fourth Congress, First Session, June 8, 9, and 10, 
1955, entitled ‘‘Niagara Power Development.’’ 


Seventh Hearings: Hearings Before a Subcommittee 
of the Committee on Public Works, United States 
Senate, Eighty-fourth Congress, First Session, 
July 13, 14, and 15, 1955, entitled ‘‘Niagara River 
Power Project.’’ 


Eighth Hearings: Hearing before the Committee on 
Public Works, House of Representatives, Eighty- 
fourth Congress, Second Session, June 28, 1956, 
entitled ‘‘Niagara Power.’’ 


It is unnecessary for present purposes to summarize 
the provisions of the various bills or the arguments for and 
against them. (The bills before Congress in 1954 are sum- 
marized in Senate Report No. 2501, 83rd Congress, 2d 
Session.) 
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When a Committee of the House of Representatives 
was considering in the summer and fall of 1950, legislation 
(H. R. 8343) to govern the utilization of Niagara water 
power, the question was raised whether any authorization 
was needed in addition to the 1950 Niagara Treaty to 
enable the Congress to appropriate money for the con- 
struction of the remedial works at Niagara Falls. The 
Legal Adviser of the Department of State, on request, 
furnished the Chairman of the Federal Power Commission 
a legal opinion on the question, concluding that the treaty 
may ‘‘upon its entry into force, be considered as sufficient 
authorizing legislation for the making of appropriations 
for the remedial works provided for in Article II of the 
Treaty.’’? The Opinion of the Office of the Legal Adviser 
contains the following passages: 


‘‘The Senate gave its advice and consent to rati- 
fication on August 9, 1950, subject to the folowing 
reservation: 


[Here follows the text of the ‘‘reservation’’.] 


‘‘Tt seems apparent from the legislative history 
of the treaty that the reservation was directed only 
at the redevelopment of the United States share of 
the waters and was not directed at the basic com- 
mitment in article II to construct remedial works 
within 4 years from the date of approval by the 
two Governments of the recommendations of the’ 
International Joint Commission, and to share the 
cost equally. The 1929 report referred to in article: 
II and the 1949 report referred to in H. R. 8343. 
each envisage two construction programs which are, 
separate and distinct: One for remedial works, esti- 
mated to cost around $1,500,000; and one for rede- 
velopment of waters for power purposes, estimated 
to cost over $300,000,000. The remedial works and 
the subsequent diversion of waters are international 
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in scope. The redevelopment and distribution of the 
United States share of the waters are essentially 
domestic in scope. 


“In his message transmitting the treaty to the 
Senate the President called attention to the fact 
that when the treaty has been ratified, the question 
will naturally arise as to how additional facilities 
shall be developed to achieve the best use of water 
to be diverted for power purposes. He said: 


‘¢<¢This is a question, however, which is not de- 
termined by the treaty itself. It is a question which 
we in the United States must settle under our own 
procedures and laws. It would not be appropriate 
either for this country or for Canada to require 
that an international agreement between them con- 
tain the solution of what is entirely a domestic prob- 
lem. All this treaty does is to make additional 
water legally available for power purposes in each 
of the two countries. This is a step which must be 
taken in the interest of the United States. It is one 
which should be left separate from the steps which 
must be taken in this country in order to convert 
this water into additional power’ (Senate Executive 
M, 8ist Cong., 2d sess., p. 3). 

‘“‘This distinction is recognized in article VIII 
of the treaty which provides that, in order to avoid 
waste, one country having sufficient facilities for the 
purpose may utilize the unused portion of the other 
country’s share of water for power purposes until 
the second country has completed facilities to use its 
own full share. 


‘*The report of the Senate Committee on Foreign 
Relations indicates that the committee intended that, 
im order to relieve the acute power shortage in 
Canada, the treaty would enter into force immedi- 
ately upon exchange of ratifications and that what- 
ever was specifically authorized by the treaty and 
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required international action would be carried out 
thereafter, but that related matters such as rede- 
velopment for power of the United States share of © 
the waters must await implementing legislation. — 
The report states that: 7 


‘¢ <The committee is fully aware that the subject 
matter of the reservation concerns the United States © 
constitutional process alone. It deems it important, ' 
however, that all interests in the United States 
should be considered, and that the implementation | 
of the treaty shall be made by specifically author- . 
ized acts of Congress. Thus without the reservation | 
the redevelopment for power purposes would be | 
governed by the Federal Power Act. The committee 
intends by the reservation to retain that power in 
the hands of the Congress’ (Senate Executive Rept. 
11, 81st Cong., 2d sess., pp. 6-7). | 


“‘Thus the committee apparently intended that 
the international obligations of the United States — 
under the treaty could be discharged without addt- 
tional legislation, but that redevelopment and dis- ' 
tribution of power was a domestic concern exclu- 
sively, and should await authorization by Congress. | 

. .”? (Emphasis supplied. Hearings Before the 
Committee on Public Works, House of Representa- | 
tives, Highty-first Congress, Second Session, August | 
15 and 16, 1950, entitled ‘‘Niagara Falls and River, | 
N. Y.’’, pp. 83 ff.) | 


From the subsequent appropriating legislation it is. 
obvious that Congress agreed with the conclusion in this 
opinion. : 

On May 3, 1954, Senator Case read to the Senate Com-. 
mittee a letter from the Bureau of the Budget commenting 
on his bill, S. 2599, and saying that ‘‘a complete analysis 
is essential’’ and that this could ‘‘best be accomplished by 
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removing the existing barrier to the consideration by the 
Federal Power Commission under the Federal Power Act 
of proposals for redevelopment.”’ 
‘¢‘Senator Bush. What was that existing barrier? 
“‘Senator Case. The existing barrier was the 
reservation in the treaty with Canada, and it was 
precisely to that point that my bill was addressed, 
and to remove that barrier so the Federal Power 
Commission could engage in this complete analysis 
of this necessarily large complex development. I 
feel that the Congress is not equipped to make that 
complete analysis or to follow through in the de- 
velopment of the Niagara River and falls and it 
would best be accomplished if we remove the 
barrier.’’ 


Senator Case then read a letter from Assistant Secre- 
tary of State Thurston B. Morton, dated April 8, 1954, com- 
menting on the Case bill and saying: ‘‘There is no objec- 
tion to the enactment of this legislation so far as the in- 
terests of the Department of State are concerned.’’ Sena- 
tor Case then commented that this statement showed that 
the ‘‘approval’’ of the Secretary of State, who is ‘‘respon- 
sible for our relations with foreign countries’’, eliminates 
any fear that this modifies the previous agreement [with 
Canada] in any objectionable way’’. (Fifth Hearings, pp. 
463, 464.) It is significant that this State Department 
approval of a bill which in effect cancelled out the ‘‘reserva- 
tion’’ appears to be the only instance in which that Depart- 
ment did not make the usual cautionary statement quoted 
below that it would not undertake to comment on what was 
‘considered to be a matter of domestic national policy.”’ 


The Case bill, S. 2599, finally received a majority vote in 
the Senate Committee on Public Works but was not passed 
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by the Senate. The majority report states: ‘‘Whatever 
the reason may have been for imposing the reservation in 
the treaty which has prevented development under the 
Federal Power Act, we believe that no justification for con- 
tinuing the reservation exists today.’’ (Senate Report No. 
2501, 83d Congress, 2d Session, p. 7, August 19, 1954. Em- 
phasis supplied.) : 


In addition to being called a ‘“‘barrier’’, the ‘‘reserva- 
tion’’ has also been graphically described as a “rider”’, 
For instance, Mr. John E. Burton, then Chairman of the 
Power Authority of the State of New York, told the joint 
Hearings on May 15, 1953: ‘‘There is just one real reason 
why we are here today. That is because a rider was tacked 
on to the 1950 Niagara Treaty with Canada which sus- 
pended the Federal Power Act and reserved to Congress 
the responsibility for licensing Niagara power... . Ihave 
been advised that the matter does not have to be renego- 
tiated as a treaty. It is a rider to the treaty. It was 
applied on the United States side only. It should take only 
a congressional act to remove the rider. With the rider 
removed the Federal Power Act would come into full opera- 
tion on the Niagara River, like it is in full operation on 
every other river in the United States that is navigable.’’ 
(Fourth Hearings, pp. 220, 222. Emphasis supplied.) 
Similarly Governor Dewey on July 23, 1953, told a Senate 
Committee: ‘‘If the Committee desires to restore the law 
to where it was; to restore the handling of these matters 
with the appropriate preferences for the States as the Fed- 
eral Power Act has it, by simply the repeal of that rider, 
I should consider that a most appropriate compromise and 
a very sound restoration of our traditional policy.’’ (Fifth 
Hearings, p. 29. Emphasis supplied.) 
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It is apparent that all of those who took part in the 
Hearings were under the misapprehension that the Senate 
‘‘reservation’’ was valid, but it did not pass unquestioned. 
Joseph M. Dodge, Director, Bureau of the Budget, in a 
letter of May 14, 1953 to Senator Martin, Chairman of the 
Committee on Public Works, was cautious enough to say 
that ‘‘Congressional action appears to be necessary before 
any re-development of the Niagara River can be initiated 
to use the United States share of the waters of the Niagara 
River made available by the 1950 treaty between the United 
States and Canada.’’ (Fourth Hearings, p. 7. Emphasis 
supplied.) Congressman William E. Miller of New York 
remarked on June 9, 1955: ‘‘. . . That is the first time in 
the history of our country that was ever done, that is, that 
any such reservation was ever put in a treaty.’’ (Sixth 
Hearings, p.176.) And on May 14, 1953 he had said: ‘‘Cer- 
tainly the United States Senate by way of a treaty ratifica- 
tion in which the House of Representatives has no 
participation should not be able to determine domestic 
power policy.’’ (Fourth Hearings, p. 38.) Mr. Miller was 
not, however, challenging the validity of the ‘‘reserva- 
tion’’; he was rejecting an argument that the ‘‘reserva- 
tion’’ required Congress to choose one or another of the 
suggested measures. His statement just quoted does bring 
out the point that with or without the ‘‘reservation’’ Con- 
gress was and is free to pass new legislation amending the 
Federal Power Act. Since it has not done so and since the 
‘‘reservation’’ did not have that legal effect, the Federal 
Power Act remains in force as it was before August 9, 
1950. While Congressman Miller did not draw this legal 
conclusion, he was quite aware that the ‘‘reservation’’ was 
a matter of purely domestic concern, not involving the 
Canadian Government. Congressman Jones of Alabama 
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asked him ‘‘whether or not the treaty you referred to, or 
the amendment of the treaty [i.e., the ‘‘reservation’’], was 
agreeable to the Ontario people or the Canadian Govern- 
ment?’’ | 


‘‘Mz. Muze. The treaty or the reservation had 
no effect on the Canadian Government, but affected 
us only. 


‘‘Mr. Jones. It affected us only? 


‘Mr. Muzer. Yes. It only said we would not de- 
velop our part of the project. 


‘““Mr. Jones. Could you tell us whether or not 
those people who were responsible for writing that 
provision had discussed that with the Canadian 
Government, or with any representative of the Cana- 
dian Government? | 


‘Mr. Muir. I just do not follow you, Mr. J me 
You mean, did anybody from this country discuss 
with Canadian authorities the fact that we were 
going to put that reservation in our ratification of 
the treaty? 


‘Mr. Jones. Was it a subject of discussion with 
the International Boundary Commission? 


‘Mr. Mrz. Not to my knowledge. I think it 
it is a matter that arose quite unexpectedly in the 
Senate on the day of the ratification of the treaty. 


‘Mr. Jones. And as far as you know, it had not 
been a subject of discussion? 


‘Mr. Muze. No.’’? (Sixth Hearings, p. 178.) 


On July 9, 1953, in the debate on the Dondero bill, Con- 
gressman Mack of Washington told the House: 


‘“‘This Senate reservation to the treaty was not 
part of the treaty itself. This reservation did not 
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appear in the text of the treaty but at the bottom of 
the treaty, below, not above, the signatures of those 
who signed the treaty. 


“This reservation did not relate to a matter in 
which both Governments were concerned but only 
to a matter in which the United States should and did 
have complete jurisdiction. Canada did not care 
who—the Federal Government, New York State, or 
private power companies—developed the American 
share of the water rights on the Niagara.’’ (99 Con- 
gressional Record, p. 8551.) 


The conclusion that the reservation is of only domestic 
import has been reiterated by the Department of State on 
several occasions since the treaty entered into force, during 
the administrations of both President Truman and Presi- 
dent Eisenhower. Thus on August 21, 1951 Assistant 
Secretary of State Jack K. McFall, for the Secretary of 
State, replied to a letter from Senator Chavez, Chairman 
of the Senate Committee on Public Works in which the 
Senator requested the Department’s comments on S. 517, 
a bill ‘‘to preserve the scenic beauty of the Niagara Falls 
and River and to authorize the construction of certain public 
works on that river for power and other purposes, and for 
other purposes.’’ This was a bill introduced by Senator 
Lehman to meet the problem thought to be raised by the 
Senate ‘‘reservation’’ to the 1950 treaty. After calling 
attention to certain inaccurate language in the bill concern- 
ing the ratification of the treaty, and noting ‘‘The treaty 
came into force on October 10, 1950 upon the exchange of 
ratifications thereof at Ottawa, Canada,’’ the Assistant 
Secretary of State continues: 


‘‘In his message to the Senate of May 2, 1950, 
submitting the Treaty concerning the uses of the 
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waters of the Niagara River, the President stated 
with regard to the method of developing the addi- 

A. tional power made available under the Treaty, as 
follows: 


‘¢ “Tt would not be appropriate either for this 
country or for Canada to require that an interna-. 
tional agreement between them contain the solution 
of what is entirely a domestic problem. All this 
treaty does is to make additional water legally avail- 
able for power purposes in each of the two countries. 
This is a step which must be taken in the interest 
of the United States. It is one which should be left 
separate from the steps which must be taken in this 
country in order to convert this water into addi- 
tional power.’ : 





‘¢The Department, therefore, does not undertake 
to comment on those portions of 8. 517 which relate 
to matters of domestic national policy.’’ (Hearings 
Before a Subcommittee of the Committee on Public 
Works, United States Senate, Eighty-second Con- 
gress, First Session, August 21 and 22, 1951, entitled 
‘‘Niagara Falls and Niagara River, N. Y.’’ pp. 51, 
52.) 2 


Assistant Secretary McFall had included the same state- 
ment in a letter of August 21, 1950 to Senator Chavez, 
commenting on S. 1963, another bill on the same subject. 
(Ibid. pp. 52, 53.) 3 


Assistant Secretary of State Thruston B. Morton, sign: 
ing ‘‘For the Acting Secretary of State’’, wrote on May 13, 
1953 to Senator Edward Martin, Chairman of the Senate 
Committee on Public Works, commenting on S. 689, another 
of the ‘‘Niagara”’ bills. The letter quotes the same passage 
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from President Truman’s message and the Senate reserva- 
tion and then repeats: 


‘‘The Department therefore does not undertake 
to comment on those portions of S. 689 which relate 
to the agency that may be authorized to construct 
and operate the power project, as that is considered 
to be a matter of domestic national policy.’’ (Fifth 
Hearings, pp. 59, 60. To the same effect see Assist- 
ant Secretary Morton’s letters of June 8, 1953, and 
June 25, 1953, zbid. pp. 63, 69 and 70; June 6, 1955, 
June 8, 1955 and June 1, 1955; Sixth Hearings, pp. 51, 
52 and 54; March 1, 1955 and June 6, 1955; Seventh 
Hearings, pp. 4, 9.) 


2. 


Correspondence between the United States and Canada with 
respect to the “Reservation” to the 1950 Niagara River Treaty 


DEPARTMENT OF STATE 
WASHINGTON 


Tue HonoRaBLe 
W. D. Marrxews, 
Chargé d’Affaires ad interim of Canada. 


August 17, 1950 
Sir: 


I refer to the treaty between the United States of 
America and Canada concerning uses of the waters of the 
Niagara River, signed at Washington February 27, 1950. 


The treaty was transmitted by the President to the 
Senate of the United States on May 2, 1950, with a view to 
receiving the advice and consent of the Senate to ratifica- 
tion. On August 9, 1950 the Senate approved a resolution 
advising and consenting to the ratification of the treaty 
with the following reservation: 


‘‘The United States on its part expressly reserves 
the right to provide by Act of Congress for redevelop- 
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ment, for the public use and benefit, of the United 
States’ share of the waters of the Niagara River 
made available by the provisions of the Treaty, and 
no project for redevelopment of the United States’ 
share of such waters shall be undertaken until it be 
specifically authorized by Act of Congress.’’ 


It appears that, while recognizing the subject matter 
of the reservation as domestic in nature and concerning the 
United States constitutional process alone, the Senate con- 
sidered the reservation necessary in order to make certain 
that implementation of the treaty on the part of the United 
States would be made only by specifically authorized acts 
of Congress and would not be governed by the Federal 
Power Act. As of possible use to you in connection with this 
matter, there is enclosed a copy of the report of the Senate 
Committee on Foreign Relations with respect to the treaty 
a Executive Report No. 11 81st Congress, 2d Ses- 
sion 


Any ratification of the treaty by the President of the 
United States will, of necessity, be made subject to the 
reservation required by the Senate resolution. Before the 
treaty is ratified on the part of the United States it is de- 
sirable that this notification with respect to the reservation 
be communicated to your Government and that my Govern- 
ment be notified whether that reservation is acceptable 
to the Canadian Government. In the event the reservation 
is acceptable, the Department of State will undertake 
promptly, upon the receipt of notification to that effect, to 

complete arrangements for the issuance by the President 
of his ratification of the treaty and for transmittal of the 
ratification to the American Embassy at Ottawa with a view 
to the exchange of instruments of ratification as promdee 
for in Article X of the treaty. 


It is assumed that, in accordance with the customary 
practice in such cases, "there will be signed on the occasion 
of the exchange of ratifications a protocol which, without 
constituting a new agreement between the Governments, 
will serve as formal evidence of the exchange. In this 
connection, my Government considers it necessary for the 
protocol of exchange to contain a statement indicating 
that the United States ratification is subject to the SS 
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mentioned reservation and that the reservation is accept- 
able to the Canadian Government. 


Accept, Sir, the renewed assurances of my high consid- 
eration. 
For the Secretary of State: 


Aprian S. FisHer 


Enclosure: 
Senate Report. 


CANADIAN EMBASSY 


AMBASSADE DU CANADA 


Washington, D. C., 
September 21, 1950. 


No. 533 
Sir: 

By your note dated August 17, 1950, you informed me 
that the Senate had advised and consented to the ratifica- 
tion of the Treaty between the United States of America 
and Canada concerning uses of the waters of the Niagara 


River signed at Washington on February 27, 1950, subject 
to a reservation in the terms set out in your note. 


The terms of this reservation were forwarded to the 
Canadian Government, and I am now instructed to advise 
you that the Canadian Government accepts the United 
States reservation. The Canadian Government agrees with 
your suggestion that its acceptance of the reservation be 
indicated by a statement to be included in the Protocol of 
exchange of ratifications. 


Accept, Sir, the renewed assurances of my highest con- 
sideration. 


H. H. Wrone 
The Honourable Dean Acheson, 
Secretary of State 
of the United States of America, 
Washington, D. C. 
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Canadian Action on the Sockeye Salmon Fisheries Treaty of 
1930 (United States Treaty Series No. 918) 


Signed at Washington, May 26, 1930. 
Treaty approved by Canadian Parliament, May 30, 1930. 


Ratification advised by the Senate of the United States, 
subject to ‘‘understandings’’, June 16, 1936. : 


‘‘Understandings’’ approved by Canadian Parliament, 
March 25-26, 1937. | 


Ratified by Canada, June 26, 1937. 
Ratified by United States, July 23, 1937. 
Ratifications exchanged at Washington, July 28, 1937. 


Proclaimed by President of the United States, August me 
1937. 


The ‘‘understandings’’ which were added to the treaty: 
by the Senate of the United States in 1936 were as follows: | 


‘¢(1) That the International Pacific Salmon 
Fisheries Commission shall have no power to au- 
thorize any type of fishing gear contrary to the: 
laws of the State of Washington or the Dominion of 
Canada; : 


‘¢(2) That the Commission shall not promulgate ' 
or enforce regulations until the scientific investiga-' 
tions provided for in the convention have been made, ' 
covering two cycles of sockeye salmon runs, or 8. 
years; and 


‘¢(3) That the Commission shall set up an ad- 
visory committee composed of five persons from each 
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country who shall be representatives of the various 
branches of the industry (purse seine, gill net, sport 
fishing, and one other), which advisory committee 
shall be invited to all nonexcutive meetings of the 
Commission and shall be given full opportunity to 
examine and to be heard on all proposed orders, 
regulations, or recommendations.”’ 


Referring to these ‘‘understandings’’ in the Canadian 
House of Commons, Mr. A. W. Neill declared: 


‘‘T submit that the change is a very material 
one, equivalent practically to changing the treaty by 
order in council. Since the matter is of great im- 
portance to British Columbia, I ask the government 
whether they will not afford an opportunity to debate 
it in the house. I for one at least would like to 
protest if the treaty is to be made law without an 
opportunity of debating such a material change.’’ 
(Canada. House of Commons. Dominion of Canada, 
Official Report of Debates, House of Commons, 
Second Session—18th Parliament, I George VL 1937, 
vol. 2, March 3, 1937, p. 1443.) 


In answer to this request, the Acting Prime Minister, 
Mr. Lapointe, replied: 


‘<T am pleased to say that the ratification has not 
yet taken place, and as my hon. friend is of the 
opinion that these reservations are important, and 
as my right hon. friend the leader of the opposition 
(Mr. Bennett), has agreed with the view taken by 
the hon. member for Comox-Alberni (Mr. Neill), I 
have given instructions that a resolution be placed 
on the order paper for the approval by the house 
of these reservations before ratification takes place.’’ 
(tbtd., March 12, 1937, pp. 1721-1722.) 
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ca | 
Protocol of Exchange of Ratifications of Treaty between Canada | 


and the United States of America Concerning the Diversion of . 
the Niagara River (Canada. Treaty Series, 1950, No. 3, p. 14) — 


On October 10, 1950, representatives of the Governments — 
of Canada and the United States, meeting in Ottawa, signed _ 
the Protocol of Exchange of Ratifications of the Niagara | 
Diversion Treaty. This Protocol reads as follows: 3 


‘¢PRoTOcOoL oF EXCHANGE 


‘‘The undersigned, having met together for the | 
purpose of exchanging the Instruments of Ratifica- | 
tion of the Niagara Diversion Treaty between — 
Canada and the United States of America, concern- 
ing uses of the waters of the Niagara River, signed - 
at Washington on February 27, 1950 and the respec- | 
tive Instruments of Ratification of the aforesaid — 
Treaty having been carefully compared, it is 
observed that the United States Instrument of | 
Ratification contains the following reservation: 


‘¢ «The United States on its part expressly re- | 
serves the right to provide by Act of Congress for | 
re-development, for the public use and benefit, of | 
the United States’ share of the waters of the 
Niagara River made available by the provisions of | 
the Treaty, and no project for re-development of | 
the United States’ share of such waters shall be - 
undertaken until it be specifically authorized by | 
Act of Congress.’ | 


‘‘Canada accepts the above-mentioned reserva- | 
tion because its provisions relate only to the internal | 
application of the treaty within the United States © 
and do not affect Canada’s rights or obligations 
under the Treaty. : 
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‘‘Therefore, the Instruments of Ratification 
found to be conformable in all other respects, the 
said Exchange took place this day in the usual form. 


‘In Witness WHEREOF they have signed the 
present Protocol of Exchange and have affixed 
thereto their seals. 


‘“‘DoneE at Ottawa, this 10th day of October, 1950. 


(Sea) For Canada 
Lovis Sr-LavRkENT 


For the United States of America 
(Szar) Stantey Woopwarp’’ 


D9 Fae 
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The Nature of a Treaty and the Scope of the 
Treaty-Making Power 

The word ‘‘treaties’’ is not defined in the supremacy: 
clause or elsewhere in the Constitution. Its meaning must. 
be sought in the nature and functions of the treaty-making’ 
power of the United States and in the practice under it. Un- 
less this is done, the results of construing and applying the: 
supremacy clause might border on the absurd. It might be 
contended, for example, that the term ‘‘treaties’’ embraces. 
reinsurance contracts between insurance companies, which 
are commonly called ‘‘treaties’’ in insurance usage (see, 
e.g., Northwestern Mut. Fire Ass’n v. Union Mut. Fire Ins. | 
Co., 144 Fed. 2d 274 (1944)), and that consequently a rein- | 
surance contract entered into by an agency of the United | 
States Government (such as the Federal Crop Insurance. 
Corporation, the Federal Deposit Insurance Corporation, | 
the Veterans’ Administration, or the Federal Housing Ad- 
ministration, all of which have insurance functions), having 
been ‘‘made under the authority of the United States,’’ op- | 
erated as the supreme law of the land to the extent of over- 
riding prior Acts of Congress! 


What are the ‘‘treaties’’ that are declared to be the su- | 
preme law of the land? 


Article II, Sec. 2, cl. 2 of the Constitution, in specifying 
the powers and duties of the President, provides: | 
‘‘He shall have Power, by and with the Advice : 


and Consent of the Senate, to make Treaties, pro- 
vided two thirds of the Senators present concur: ...’” 
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By Article I, Sec. 10, cl. 1 the States are forbidden to ‘‘enter 
into any Treaty, Alliance, or Confederation,’’ although, by 
clear implication in cl. 3 of the same section, the States may, 
with the consent of Congress, enter into an ‘‘ Agreement or 
Compact with another State, or with a foreign Power.”’ 


By Article ITI, Sec. 2, cl. 1 of the Constitution, the judi- 
cial power of the United States extends to ‘‘all cases, in law 
and equity, arising under this Constitution, the Laws of the 
United States, and Treaties made, or which shall be made, 
under their authority.’’ 


What is the nature of the ‘‘treaties’’ which the President 
is authorized to make by and with the advice and consent of 
the Senate, the making of which is forbidden to the States, 
eases arising under which are within the judicial power of 
the United States, and which are declared to be the supreme 
law of the land? 


The existence and exercise of the treaty-making power, 
and the legal effect of treaties in domestic law, were matters 
of the utmost concern to the founders of this nation and to 
the framers of its Constitution. The reason for this con- 
cern was that treaties involved both the advantages and the 
dangers of relations with foreign powers. The provisions 
of the Constitution concerning treaties were framed with 
a view to serving the needs of the United States—a young 
nation whose unity had not yet stood the test of time—in its 
relations with the outside world. Every such provision is 
explainable only in terms of these needs. It was the pre- 
sumed need for secrecy and despatch that dictated the selec- 
tion of the Senate, as a relatively small body whose members 
served sufficiently long terms to acquire the requisite knowl- 
‘edge of matters involving foreign relations, rather than the 
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House of Representatives with its larger and less stable 
membership, as the body whose advice and consent were 
requisite for the conclusion of treaties. It was the fear of 
impairment of national unity that dictated the clause for- 
bidding the States to enter into treaties. And, above all, it 
was the need of assurance that treaty obligations would be 
faithfully executed by the United States, regardless of the 
policies of the several States, that dictated the inclusion of 
treaties in the supremacy clause and in the judicial power 
clause. The lack of provisions in the Articles of Confeder- 
ation for national control of the execution of treaties had led 
to serious trouble with Great Britain and other foreign 
powers and was one of the principal reasons for the calling 
of the Constitutional Convention. (See 1 Butler, The 
Treaty-Making Power of the United States (1902), 300-301, 
307, 308, 309, 314, 331-332, 356-357, 361, 368, 378-385, 391- 
392, 405, 406, 426-428 and sources there cited; 2 id. 9-10; 
Crandall, Treaties: Their Making and Enforcement (2d 
ed., 1916), 32-42, 46-52, 53-63 and sources there cited; The 
Federalist, Nos. 22 (Hamilton), 42 (Madison), 64 (Jay), 
and 75 (Hamilton); Taney, C. J., in Holmes v. Jennison, 14 
Pet. 540 (1840); The Constitution of the United States of 
America: Analysis and Interpretation (Corwin, ed., 1953), 
Sen. Doe. 170, 82d Cong., 2d sess. at 414-415.) 


Treaties, in short, were thought of as important instru- 
ments of the policy of the nation in its relations with the 
outside world; their importance lay in the very fact that 
they concerned other nations as well as the United States. 
They were thought of as contracts with foreign powers—as 
instruments which defined, in legal terms, the relations be- 
tween the United States and other nations. (Hamilton in 
The Federalist, No. 75.) The non-execution of treaty obliga- 
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tions by the United States was thought to be pregnant with 
the danger of friction with other nations and even war. 
Furthermore, it cast reflection on the honor of the United 
States, and created doubts among foreign powers as to the 
possibility of entering into stable relations with the new 
nation. The supremacy clause and the judicial power clause 
were designed to prevent or minimize these evils. (See the 
authorities cited above.) Since these evils inhered in the 
possible attitudes of the other states concerned, it is clear 
that ‘‘treaties’’ was a word that had to be understood by 
the United States with reference to the expectations of the 
other nations and, consequently, with reference to interna- 
tional usage. It was not a term that could have a signific- 
ance peculiar to the United States alone. Subsequent de- 
cisions of the courts confirm the view that the meaning of 
the term ‘‘treaty’’ and the interpretation of particular 
treaties were understood to be governed by international 
usage and international law (see below). 


There is seemingly one exception to the principle that 
‘‘treaties’’ were instruments of relations with foreign 
powers. This exception is the practice of making ‘‘treaties”’ 
with the Indian tribes within the United States and the attri- 
bution to such ‘‘treaties’’ of the quality of the supreme law 
of the land under the supremacy clause. (See, e.g., Cherokee 
Nation v. Georgia, 5 Pet. 1 (1831); Worcester v. Georgia, 6 
Pet. 515 (1832) ; Holden v. Joy, 17 Wall. 211 (1872) ; United 
States v. Kagama, 118 U. S. 375 (1886); 2 Butler, The 
Treaty-Making Power of the United States (1902), 195- 
236.) This seeming exception, if rightly understood, con- 
firms rather than disproves the idea that ‘‘treaties’’ were 
thought of in terms of relations with the outside world. Al- 
though the Indian tribes were not sovereign nations, and 
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dwelt within the territorial confines of the United States, 
they were distinct communities whose relations with the 
rest of the population of the United States were not always 
friendly. They could not always be controlled by the exer- 
cise of the powers of internal sovereignty of the United 
States. It was deemed convenient, therefore, to make agree- 
ments with them, and for many purposes to treat these 
agreements as if they were treaties with foreign nations. 
The same needs for secrecy and despatch in the considera- 
tion and ratification of these agreements, and for the exer- 
cise of the national power to assure their execution, were 
felt. When the relations with the Indian tribes changed 
their character, and most of the Indians came within the 
effective reach of the ordinary legislative power of the 
United States, the practice of making ‘‘treaties’’ with them 
was abandoned pursuant to the Act of March 3, 1871, 16 
Stat. 544, 566. In short, the exercise of the power to make 
‘*treaties’’ with the Indians within the meaning of the su- 
premacy clause continued only so long as it was felt that the 
relations with the Indian tribes were analogous in some im- 
portant respects to the relations with foreign nations. 


There are situations in which matters which would seem 
at first glance to be domestic in character are the proper 
subject for treaty regulation. Extradition treaties are an 
illustration. Extradition treaties by common and long es- 
tablished practice—and of necessity—regulate in detail 
questions of criminal procedure. It is necessary for the 
parties to agree on the procedures to be followed. 


Thus the Harvard Research in International Law, in 
preparing a model extradition treaty devotes ten articles to 
‘‘Part [V—Extradition Procedure.’’? Here are covered 
such questions as the form of the requisition and supporting 
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documents; apprehension and detention of person claimed; 
provisional arrest; hearing; effect of judicial determination 
ete. The report of the Harvard Research in each instance 
shows how these matters are commonly included in existing 
treaties. (29 American Journal of International Law, Sup- 
plement, pp. 158 ff. (1935) ). 


Thus, also, the question of a state’s duty to extradite its 
own citizens has been the usual subject of a provision in the 
treaties of many countries. (Id. Comment on Article 7, pp. 
123ff.) In the case of the United States, such treaty pro- 
visions or the absence of them, determines the constitutional 
authority of the President to extradite American citizens. 
See Valentine v. United States ex rel Neidecker, 299 U.S. 5 
(1936). But the extradition treaties deal with a matter of 
acknowledged and well established international concern. 


In advising and consenting to the ratification of the 1907 
Hague Convention for the Pacific Settlement of Inter- 
national Disputes, the Senate voted the following Resolu- 
tion of Certification : 


“‘Resolved, (two-thirds of the Senators present 
concurring therein), That the Senate advise and con- 
sent to the ratification of a convention signed by the 
delegates of the United States to the Second Inter- 
national Peace Conference, held at The Hague from 
June sixteenth to October eighteenth, nineteen 
hundred and seven, for the pacific settlement of inter- 
national disputes, subject to the declaration made 
by the delegates of the United States before signing 
said convention, namely: 


‘¢ ‘Nothing contained in this convention shall be 
so construed as to require the United States of 
America to depart from its traditional policy of not 
intruding upon, interfering with, or entangling itself 
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in the political questions of policy or internal ad- 
ministration of any foreign state; nor shall anything: 
contained in the said convention be construed to 
imply a relinquishment by the United States of. 
its traditional attitude toward purely American 
questions.’ 


“‘Resolved further, as a part of this act of ratifica- 
tion, That the United States approves this conven- 
tion with the understanding that recourse to the 
permanent court for the settlement of differences 
can be had only by agreement thereto through gen-: 
eral or special treaties of arbitration heretofore or 
hereafter concluded between the parties in dispute;, 
and the United States now exercises the option con- 
tained in article fifty-three of said convention, to 
exclude the formulation of the ‘compromis’ by the. 
permanent court, and hereby excludes from the com- 
petence of the permanent court the power to frame 
the ‘compromis’ required by general or special 
treaties or arbitration concluded or hereafter to be: 
concluded by the United States, and further ex-: 
pressly declares that the ‘‘compromis’’ required by 
any treaty of arbitration to which the United States. 
may be a party shall be settled only by agreement 
between the contracting parties, unless such treaty 
shall expressly provide otherwise.’’ (2 Malloy’s: 
Treaties, etc., p. 2247). 


The purpose and effect of the last paragraph of this 
resolution, which had its counterpart in reservations to: 
earlier arbitration treaties, was to require the participa- 
tion of the Senate with the President in the conclusion of 
any agreement to submit any particular case to arbitra- 
tion. See Cory, Compulsory Arbitration of International 
Disputes, pp. 53 ff. This might seem to be a domestic: 
matter, but as the language of the above quoted paragraph 
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of the resolution shows, the Hague arbitration treaty itself 
devoted several articles to the procedure of submission 
through an agreement known as a ‘‘compromis’’. The 
question of the manner in which the case could be brought 
to the arbitration court, the length of time which might be 
involved, the extent to which a country was in advance 
bound to submit the case, have been throughout the modern 
history of arbitration treaties, essential questions of inter- 
national concern. This part of the Senate resolution was 
therefore a true reservation related to an international 
question and regulating importantly one aspect of the 
rights and obligations established between the parties. 


On the other hand, the second paragraph of the Senate’s 
resolution was clearly a declaration of policy which in no 
sense could be considered part of the treaty. It registered 
the sense of the Senate as to the appropriate future course 
of American foreign policy in accordance with the Monroe 
Doctrine. It was not the ‘‘law of the land’’ and did not, 
for example bind President Wilson when the events of 
World War I led him to depart from this policy. 


Similarly, in advising and consenting on January 27, 
1926, to the United States adherence to the Permanent 
Court of International Justice, the Senate attached five 
reservations which involved amendments to the Statute 
of the Court and which were negotiated with the other 
parties, and also two ‘‘understandings’’ which reiterated 
the policy statements made in connection with the ratifica- 
tion of the Hague Convention of 1907. These ‘‘under- 
standings’’ were not negotiated with the other parties 
and were not considered part of the treaty. (See Jessup, 
The United States and the World Court, Chapters I and IZ.) 


A treaty stipulation, described by Mr. Miller, official 
editor of United States Treaties, as ‘‘quite anomalous’’, is 
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found in Article V of the Webster-Ashburton Treaty of 
1842 between the United States and Great Britain. The 
text of the article is as follows: 


‘“Whereas, in the course of the controversy re- 
specting the disputed Territory on the northeastern 
boundary, some moneys have been received by the 
authorities of Her Britannic Majesty’s Province of 
New Brunswick, with the intention of preventing 
depredations on the forests of the said Territory, 
which moneys were to be carried to a fund called 
the ‘Disputed Territory Fund’), the proceeds 
whereof, it was agreed, should be hereafter paid over 
to the Parties interested, in the proportions to be 
determined by a final settlement of boundaries: It is 
hereby agreed, that a correct account of all receipts 
and payments on the said fund, shall be delivered to 
the Government of the United States, within six 
months after the ratification of this Treaty; and the 
proportion of the amount due thereon to the States 
of Maine and Massachusetts, and any bonds or secur- 
ities appertaining thereto, shall be paid and deliv- 
ered over to the Government of the United States; 
and the Government of the United States agrees to 
receive for the use of, and pay over to the States of 
Maine and Massachusetts, their respective portions 
of said Fund: And further to pay and satisfy said 
States, respectively, for all claims for expenses in- 
curred by them in protecting the said heretofore dis- 
puted Territory, and making a survey thereof, in 
1838; the Government of the United States agreeing 
with the States of Maine and Massachusetts to pay 
them the further sum of three hundred thousand dol- 
lars, in equal moieties, on account of their assent to 
the line of boundary described in this Treaty, and 
in consideration of the conditions and equivalents re- 
ceived therefor, from the Government of Her Britan- 
nic Majesty. (Emphasis supplied.) 
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(United States, Department of State. Treaties and other 
International Acts of the United States of America, Edited 
by Hunter Miller. Publications of the Department of State, 
No. 645, Vol. 4, p. 367.) 


Mr. Miller comments: 


‘«The incorporation in Article 5 of the agreement 
of the Government of the United States ‘with the 
States of Maine and Massachusetts’ to pay the 
claims of those States for expenses and $300,000 in 
addition ‘on account of their assent to the line of 
boundary described in this Treaty’ was quite anom- 
alous. Lord Ashburton was concerned about ‘the 
introduction of terms of agreement between the 
General Government and the States’ and in a private 
note to Webster of August 2 wrote as follows (Curtis, 
Life of Daniel Webster, Il, 117): 


‘¢ ‘But, my dear sir, my rest is disturbed by your 
money clause in our treaty, from which you must 
somehow contrive to relieve it. I cannot with any 
propriety be a party to an agreement that the United 
States shall pay money to the States of Maine and 
Massachusetts. This must, it seems to me, be done 
by a statement to Congress, of the existence of such 
an arrangement, with which it would be most imperti- 
nent that Great Britain should interfere. I certainly 
knew that there was to be a payment, but until yester- 
day I had no idea that this was to make any part of 
the treaty with us. Further, I foresee endless diffi- 
culties and delays from this ill-contrived arrange- 
ment. The treaty must pass the lower as well as 
upper House, and what would require only a few 
days may be prolonged for as many months. One 
M. C. to whom this secret was known told me that it 
might not be of importance with respect to amount, 
but that a great constitutional question was involved, 
viz., the question of Jay’s treaty over again. I am 
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sure this course will involve us in difficulties, setting | 
aside the consideration that there is really an ab- — 
surdity in putting into a treaty with us your bar- 

gain with the States. I must, my dear sir, beg you | 
will make some other arrangement for these pay- | 
ments.’ : 





‘¢While the clauses remained in the treaty, by the 
notes of Ashburton and Webster signed with the | 
treaty and printed above* following the text it was 
expressly agreed that the British Government ‘in- | 
curs no responsibility for these engagements’. 


‘The act of March 3, 1843 (5 Statutes at Large, 
623), appropriated $300,000 for the payment to 
Maine and Massachusetts under Article 5 of the 
treaty and sums of $206,934.79 for the expenses of | 
Maine and $10,792.95 for those of Massachusetts; | 
and by the act of June 17, 1844 (2bid., 681, 695), 
there was a further appropriation of $80,000 to 
satisfy the claims of Maine.’’ Ibid., p. 434. 


Notes of Ashburton and Webster: 


‘‘(Her Britannic Majesty’s, Minister Plenipo- 
tentiary on Special Mission, to the Secretary of | 
State) : 


‘Washington 9th August 1842 | 


‘<Sir, it appears desirable that some explanation — 
between us should be recorded by correspondence ~ 
respecting the fifth Article of the Treaty signed by - 
us this day for the settlement of Boundaries between | 
Great Britain and the United States. 


‘‘By that Article of the Treaty it is stipulated, | 
that certain payments shall be made by the Govern- 
ment of the United States to the States of Maine and | 
Massachusetts. It has of course been understood 


* Here printed immediately below. 
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that my negotiations have been with the Government 
of the United States, and the introduction of terms 
of agreement between the General Government and 
the States would have been irregular and inad- 
missible, if it had not been deemed expedient to bring 
the whole of these transactions within the purview 
of the Treaty. There may not be wanting analogous 
cases to justify this proceeding, but it seems proper 
that I should have confirmed by you, that my Gov- 
ernment incurs no responsibility for these engage- 
ments, of the precise nature and object of which I am 
uninformed, nor have I considered it necessary to 
make enquiry concerning them. 


““T beg, Sir, to renew to you the assurances of my 
high consideration 
Ashburton 


The Honble Daniel Webster 
&e&c&e’’ 


‘¢(The Secretary of State to Her Britannic Majesty’s 
Minister Plenipotentiary on Special Mission) 


‘‘Department of State, 
Washington, Augt. 9, 1842. 
Lord Ashburton, 
&ce&c&e 


‘‘My Lord: I have the honor to acknowledge the 
receipt of your note of the 9th of August, with re- 
spect to the object and intention of the 5th article 
of the treaty. What you say in regard to that subject 
is quite correct. It purports to contain no stipula- 
tion on the part of Great Britain, nor is any responsi- 
bility supposed to be incurred by it, on the part of 
your Government. 


“‘T renew, my Lord, the assurance of my dis- 
tinguished consideration. 
Danl. Webster.’’ 


Ibid., p. 371. 
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Such an ‘‘anomalous’’ provision challenged by the other 
party to the treaty, even though finally acquiesced in, can 
hardly be considered a valid precedent for dealing with a 
domestic question through the treaty-making power. The 
prompt appropriation of the money by Congress obviously 
prevented any test of the validity of the provision in ques- 
tion as the ‘‘law of the land’’. 


Examination of the origins of the provisions of the 
Constitution concerning treaties shows that inherent in the 
concept and term ‘“‘treaty’’ as used in these provisions is 
the notion of negotiation and agreement with another na- 
tion or state (or an entity similar to a state in some impor- © 
tant respects, as in the case of Indian tribes) on a matter : 
of concern to that nation or state, and that this notion is _ 
primarily derived from, and must be understood with ref- | 
erence to, international usage.* It is immaterial, for this | 
purpose, whether the treaty-making power of the United . 
States is believed to have resided in the nation as a whole | 
from the moment of independence as a necessary attribute | 
of external sovereignty and membership in the family of 


*Some words of explanation are in order. For the sake of simplicity, | 
treaties are discussed here, unless indicated otherwise, in terms of bilateral rela- © 
tions between two nations or states. The same principles apply, of course, | 
mutatis mutandis, to treaties among a number of nations, i.e., to multilateral 
treaties. F urthermore, it is not intended to preclude the possibility of an agree- 
ment between the United States and an international organization composed of | 
several nations being regarded as a “treaty” in the constitutional sense. Nor is | 
the use of the term Cerenty” intended to exclude international agreements desig- . 
nated by other names, such as “convention.” In this connection, the Chief of : 
the Treaty Division of the Department of State wrote in 1933: “As treaties. 
and conventions do not differ as regards their structure, their preambles and’ 
their concluding articles with reference to ratification and denouncement being 
similar, and they are signed and sealed in the same manner by empowered pleni-: 
potentiaries, the Peewo terms are now used indiscriminately at the pleasure of the; 
parties.” 5 Hackworth, Digest of International Law 3. It is, furthermore, 
unnecessary for the purposes of this opinion to discuss the constitutional stand-: 
ing of agreements concluded by the President without the advice and consent. 
of the Senate requisite under Article II, Sec. 2, cl. 2 of the Constitution. Such: 
instruments, commonly referred to as “executive agreements,” have been held 
by the Supreme Court to operate, for some purposes, as the supreme law of the 
land because they are made in the ee of the President’s plenary power in 
the field of international relations. United States v. Belmont, 301 U. S. 324 
Seth: United States v. Pink, 315 U. i 203 (1942). See also ‘United States v., 

urtiss-Wright Export Corporation, 299 U. S. 304, 318-321 (1936). 
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nations (see United States v. Curtiss-Wright Export Cor- 
poration, 299 U. S. 304, 318 (1936)) or is thought to have 
been surrendered to the national government by the several 
states when they ratified the Constitution (see e.g., Baldwin 
v. Franks, 120 U. S. 678, 682 (1887)). In either case, the 
proper meaning of the treaty-making power is the power 
to make agreements with foreign nations and similar enti- 
ties to serve the needs of the United States in the exercise 
of its external sovereignty, and not to provide an alterna- 
tive means of legislation on purely domestic problems which 
are of no concern to any foreign nation. 

This view of the matter finds ample support in the deci- 
sions of the United States Supreme Court, in which many 
definitions of ‘‘treaties’’ and of the treaty-making power 
are to be found. 


In 1801, in a case involving the effect of the treaty of 
1800 with France on condemnation proceedings in Amer- 
ican prize courts, the Supreme Court, speaking through 
Marshall, C. J., recognized that treaties are contracts be- 
tween nations as well as the supreme law of the land: 


‘<The constitution of the United States declares 
a treaty to be the supreme law of the land. Of con- 
sequence its obligation on the courts of the United 
States must be admitted. It is certainly true that 
the execution of a contract between nations is to be 
demanded from, and, in the general, superintended 
by the executive of each nation, and therefore what- 
ever the decision of this court may be relative to the 
rights of parties litigating before it, the claim upon 
the nation, if unsatisfied, may still be asserted. But 
yet where a treaty is the law of the land, and as such 
affects the rights of parties litigating in court, that 
treaty as much binds those rights and is as much to 
be regarded by the court as an act of congress; ...’’ 
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‘¢. . . Itis true that in mere private cases between — 
individuals, a court will and ought to struggle hard | 
against a construction which will, by a retrospective | 
operation, affect the rights of parties; but in great | 
national concerns where individual rights acquired | 
by war are sacrificed for national purposes, the con- 
tract making the sacrifice ought always to receive a _ 
construction conforming to its manifest import; and — 
if the nation has given up the vested rights of its | 
citizens, it is not for the court, but for the govern- 
ment, to consider whether it be a case proper for | 
compensation.’’ (Emphasis supplied. United States © 
v. Schooner Peggy, 1 Cranch 37, 40 (1801).) 


In 1821, refusing to hold immune from capture a Span- 
ish vessel under a treaty with Spain which provided such — 
immunity to vessels furnished with passports granted ‘‘ac- | 
cording to the form annexed to this Treaty’’ when no such — 
form was actually annexed, the Supreme Court said per | 
Story, J.: } 


‘*In the first place, this Court does not possess | 
any treaty-making power.... We are to find out the . 
intention of the parties, by just rules of interpreta- | 
tion, applied to the subject-matter; and having found 
that, our duty is to follow it, so far as it goes, and to | 
stop where that stops—whatever may be the imper- . 
fections or difficulties which it leaves behind. The : 
parties who formed this treaty, and they alone, have | 
a right to annex the form of the passport. It is a 
high act of sovereignty, as high as the formation of | 
any other stipulation of the treaty. It is a matter of. 
negotiation between the Governments. .. . 


«¢... The same powers which have contracted, are 
alone competent to change or dispense with any for- | 
mality. The doctrine of a performance cy pres, so. 
jast and appropriate in the civil concerns of private 
persons, belongs not to the solemn compacts of na-: 











16 


Appendix F 


tions, so far as judicial tribunals are called upon to 
interpret or enforce them.’’ (Emphasis supplied. 
The Amiable Isabella, 6 Wheat. 1, 70, 72 (1821).) 


In his oft-quoted opinion in the case of Foster & Elam v. 
Neilson, Chief Justice Marshall distinguished between 
treaties which are self-executing and those that are not, in 
the following language: 


‘*A treaty is in its nature a contract between two 
nations, not a legislative act. It does not generally 
effect, of itself, the object to be accomplished; espe- 
cially so far as its operation is infra-territorial; but 
is carried into execution by the sovereign power of 
the respective parties to the instrument. 


‘‘In the United States a different principle is 
established. Our constitution declares a treaty to be 
the law of the land. It is, consequently, to be re- 
garded in courts of justice as equivalent to an act of 
the legislature, whenever it operates of itself with- 
out the aid of any legislative provision. But when 
the terms of the stipulation import a contract, when 
either of the parties engages to perform a par- 
ticular act, the treaty addresses itself to the political, 
not the judicial department; and the legislature must 
execute the contract before it can become a rule for 
the Court.’’ (Emphasis supplied. Foster & Elam v. 
Neilson, 2 Pet. 253, 313, 314 (1829).) 


The language used by Marshall in this decision unfortu- 
nately lends itself to misconstruction, as it seems to imply 
that treaties which are applied directly by the courts lose 
their character as contracts between nations. Subsequent 
decisions of the Court make it clear, however, that such is 
not the ease. In 1869, the Court, through Davis, J., put the 
matter tersely as follows: 


‘In this country, a treaty is something more than a 
contract, for the Federal Constitution declares it to 
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be the law of the land.”” (Haver v. Yaker,9 Wall. 32, 
35 (1869).) : 


It was further discussed in the Head Money Cases by Mil- . 
ler, J., speaking for the Court as follows: 


‘A treaty is primarily a compact between inde- | 
pendent nations. It depends for the enforcement of | 
its provisions on the interest and the honor of the ~ 
governments which are parties to it. If these fail, © 
its infraction becomes the subject of international | 
negotiations and reclamations, so far as the injured » 
party chooses to seek redress, which may in the end | 
be enforced by actual war. It is obvious that with 
all this the judicial courts have nothing to do and can | 
give no redress. But a treaty may also contain pro- | 
visions which confer certain rights upon the citizens | 
or subjects of one of the nations residing in the terri- 
torial limits of the other, which partake of the nature 
of municipal law, and which are capable of enforce- — 
ment as between private parties in'the courts of the | 
country. An illustration of this character is found | 
in treaties, which regulate the mutual rights of citi- — 
zens and subjects of the contracting nations in regard ~ 
to rights of property by descent or inheritance, when — 
the individuals concerned are aliens. The Constitu- 
tion of the United States places such provisions as — 
these in the same category as other laws of Congress | 
by its declaration that ‘this Constitution and the laws | 
made in pursuance thereof, and all treaties made or | 
which shall be made under authority of the United | 
States, shall be the supreme law of the land’.”’ (Edye | 
v. Robertson, 112 U. 8. 580, 598 (1884). See also the | 
Constitution of the United States of America: Analy- 
sis and Interpretation, Sen. Doc. 170, 82nd Cong., 2d 
sess. (Corwin, ed., 1953), 413-414, and cases quoted © 
below.) | 
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Perhaps the clearest of all is the statement of Field, J. for 
the Court in Whitney v. Robertson: 


“<... A treaty is primarily a contract between two 
or more independent nations, and is so regarded by 
writers on public law. For the infraction of its pro- 
visions a remedy must be sought by the injured party 
through reclamations upon the other. When the 
stipulations are not self-executing they can only be 
enforced pursuant to legislation to carry them into 
effect, and such legislation is as much subject to 
modification and repeal by Congress as legislation 
upon any other subject. If the treaty contains stipu- 
lations which are self-executing, that is, require no 
legislation to make them operative, to that extent 
they have the force and effect of a legislative enact- 
ment. Congress may modify such provisions, so far 
as they bind the United States, or supersede them 
altogether. By the Constitution a treaty is placed 
on the same footing, and made of like obligation, with 
an act of legislation. Both are declared by that 
instrument to be the supreme law of the land, and 
no superior efficacy is given to either over the other. 
When the two relate to the same subject, the courts 
will always endeavor to construe them so as to give 
effect to both, if that can be done without violating 
the language of either; but if the two are inconsist- 
ent, the one last in date will control the other, pro- 
vided always the stipulation of the treaty on the sub- 
ject is self-executing. If the country with which the 
treaty is made is dissatisfied with the action of the 
legislative department, it may present its complaint 
to the executive head of the government, and take 
such other measures as it may deem essential for the 
protection of its interests. The courts can afford no 
redress.’’ (Emphasis supplied. Whitney v. Robert- 
son, 124 U. S. 190, 194 (1888).) 
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In 1872, the Court said: 


‘‘Eixpress power is given to the President, by and | 
with the advice and consent of the Senate, to make | 
treaties, provided two-thirds of the senators present 
concur, and inasmuch as the power is given, in gen-. 
eral terms, without any description of the objects 
intended to be embraced within its scope, it must be 
assumed that the framers of the Constitution in- 
tended that it should extend to all those objects which 
in the intercourse of nations had usually been re-. 
garded as the proper subjects of negotiation and. 
treaty, if not inconsistent with the nature of our gov-. 
ernment and the relation between the States and the 
United States.’? (Emphasis supplied. Holden v. 
Joy, 17 Wall. 211, 242-243 (1872).) | 


Holding that a reciprocal trade agreement made by the 


President by virtue of statutory authority, was within the 
term ‘‘treaty’’ as used in the Circuit Court of Appeals Act 
of 1891 (26 Stat. 826), the Court said per Day, J.: 


‘‘Generally, a treaty is defined as ‘a compact’ 
made between two or more independent nations with: 
a view to the public welfare.’ 2 Bouvier’s Dic- 
tionary, 1136. True, that under the Constitution of 
the United States the treaty making power is vested 
in the President, by and with the advice and con- 
sent of the Senate, and a treaty must be ratified by a 
two-thirds vote of that body (Art. II, $2), and 
treaties are declared to be the supreme law of the 
land (Art. VI); but we are to ascertain, if possible, 
the intention of Congress in giving direct appeal to 
this court in cases involving the construction of 
treaties. As is well known, that act was intended to 
cut down and limit the jurisdiction of this court, and 
many cases were made final in the Circuit Court of 
Appeals which theretofore came to this court, but 
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it was thought best to preserve the right to a review 
by direct appeal or writ of error from a Circuit 
Court in certain matters of importance, and, among 
others, those involving the construction of treaties. 
We think that the purpose of Congress was mani- 
festly to permit rights and obligations of that charac- 
ter to be passed upon in the Federal court of final 
resort, and that matters of such vital importance, 
arising out of opposing constructions of interna- 
tional compacts, sometimes involving the peace of 
nations, should be subject to direct and prompt 
review by the highest court of the Nation. While it 
may be true that this commercial agreement, made 
under authority of the Tariff Act of 1897, §3, was 
not a treaty possessing the dignity of one requiring 
ratification by the Senate of the United States, it 
was an international compact, negotiated between 
the representatives of two sovereign nations and 
made in the name and on behalf of the contracting 
countries, and dealing with important commercial 
relations between the two countries, and was pro- 
claimed by the President. If not technically a treaty 
requiring ratification, nevertheless it was a compact 
authorized by the Congress of the United States, 
negotiated and proclaimed under the authority of 
its President. We think such a compact is a treaty 
under the Circuit Court of Appeals Act, and, where 
its construction is directly involved, as it is here, 
there is a right of review by direct appeal to this 
court.”” (Emphasis supplied. B. Altman & Co. v. 
United States, 224 U.S. 583, 600-601 (1912).) 


The definition of a treaty here given by the Court was 
quoted with approval in United States v. Belmont, 301 U. S. 
324, 330 (1937). 


The principle that treaties are contracts between nations 
and that they do not lose this character when applied by the 
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courts as the supreme law of the land is made abundantly 
clear by the nature of the rules of interpretation applied by 
the Supreme Court to treaties. In an early case, the Court, 
per Story, J., said: ‘‘Indeed, in the language of the law of 
nations, which is always to be consulted in the interpreta- 
tion of treaties, a person domiciled in a country, and enjoy- 
ing the protection of its sovereign, is deemed a subject of 
that country.’’ (The Pizarro, 2 Wheat, 227, 246 (1817).) . 


In 1890 the Court said, per Field, J.: 


‘¢ ...It is a general principle of construction 
with respect to treaties that they shall be liberally 
construed, so as to carry out the apparent intention 
of the parties to secure equality and reciprocity be- 
tween them. As they are contracts between indepen- 
dent nations, in their construction words are to be 
taken in their ordinary meaning, as understood in the 
public law of nations, and not in any artificial or 
special sense impressed upon them by local law, un- 
less such restricted sense is clearly intended. And 
it has been held by this court that where a treaty ad- 
mits of two constructions, one restrictive of rights 
that may be claimed under it and the other favorable 
to them, the latter is to be preferred. Hauenstein v. 
Lynham, 100 U. S. 483, 487.’’ (Geofroy v. Riggs, aoe 
U. S. 258, 271-272 (1890).) 


In 1902, the Court, speaking through Brown, J., ex- 
pressed a similar view: 


‘¢ |... As treaties are solemn engagements en- 
tered into between independent nations for the com- 
mon advancement of their interests and the interests 
of civilization, and as their main object is not only to 
avoid war and secure a lasting and perpetual peace, 
but to promote a friendly feeling between the people 
of the two countries, they should be interpreted in 
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that broad and liberal spirit which is calculated to 
make for the existence of a perpetual amity, so far as 
it can be done without the sacrifice of individual 
rights or those principles of personal liberty which 
lie at the foundation of our jurisprudence. It is said 
by Chancellor Kent in his Commentaries (vol. 1, p. 
174) : ‘Treaties of every kind are to receive a fair and 
liberal interpretation according to the intention of 
the contracting parties, and are to be kept with the 
most scrupulous good faith. Their meaning is to be 
ascertained by the same rules of construction and 
course of reasoning which we apply to the interpre- 
tation of private contracts.’’’ (Tucker v. Alezxan- 
drof, 183 U. S. 424, 487 (1902).) 


In 1921, the Supreme Court, per Day, J., said: 


‘‘Writers of authority agree that treaties are to 
be interpreted upon the principles which govern the 


interpretation of contracts in writing between in- 
dividuals, and are to be executed in the utmost good 
faith, with a view to making effective the purposes 
of the high contracting parties; ...’’ (Sullivan v. 
Kidd, 254 U. S. 433, 439 (1921).) 


Speaking through Stone, J., the Court, in 1928, empha- 
sized the international character of treaties by saying: 


‘‘The principles which should control the diplo- 
matic relations of nations, and the good faith of 
treaties as well, require that their obligations should 
be liberally construed so as to effect the apparent in- 
tention of the parties to secure equality and reciproc- 
ity between them.’’ (Jordan v. Tashiro, 278 U. S. 
123, 127 (1928).) 


The same approach is evident in a case decided the follow- 


ing year: 
‘‘The narrow and restricted interpretation of the 
treaty contended for by respondent, while permissi- 
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ble and often necessary in construing two statutes of 
the same legislative body in order to give effect to 
both so far as is reasonably possible, is not consonant 
with the principles which are controlling in the inter- 
pretation of treaties. Treaties are to be liberally 
construed so as to effect the apparent intention of 
the parties.’’ (Neilsen v. Johnson, 279 U. S. 47, 51 
(1929).) 


Chief Justice Hughes, speaking for the Court in 1931, 
made the point very clear: 


‘*... As treaties are contracts between nas: 
pendent nations, their words are to be taken in their 
ordinary meaning ‘as understood in the public law 
of nations.’ ’’ (Santovicenzo v. Egan, 284 U. S. 30, 
40 (1931).) | 


Stone, J., speaking for the Court in 1933, took the same 
view: 


‘‘In choosing between conflicting interpretations 
of a treaty obligation, a narrow and restricted con- 
struction is to be avoided as not consonant with the 
principles deemed controlling in the interpretation of 
international agreements. Considerations which 
should govern the diplomatic relations between na- 
tions, and the good faith of treaties, as well, require 
that their obligations should be liberally construed 
so as to effect the apparent intention of the parties to 
secure equality and reciprocity between them. For 
that reason if a treaty fairly admits of two construc- 
tions, one restricting the rights which may be 
claimed under it, and the other enlarging it, the more 
liberal construction is to be preferred. ... Unless 
these principles, consistently recognized and applied 
by this court, are now to be discarded, their applica- 
tion here leads inescapably to the conclusion that the 


24 
Appendix F 


treaties, presently involved, on their face require the 
extradition of the petitioner, ... 


‘*In ascertaining the meaning of a treaty we may 
look beyond its written words to the negotiations and 
diplomatic correspondence of the contracting parties 
relating to the subject matter, and to their own prac- 
tical construction of it.... But the exhaustive search, 
by counsel, through available diplomatic records and 
correspondence, in response to the invitation of the 
court in its order for reargument of this cause, has 
disclosed nothing in diplomatic history which would 
afford a basis for any different conclusion.’’ (Factor 
v. Laubenheimer, 290 U.S. 276, 293, 295 (1933).) 


The Supreme Court has not hesitated to refer to the 
history of the relations between the parties and their nego- 
tiations in construing a treaty. See, e.g., Kinkead v. United 


States, 150 U. S. 483 (1893); United States v. Texas, 162 
U. S. 1 (1896) ; Oklahoma v. Texas, 260 U. S. 606 (1923) ; 
Terace v. Thompson, 263 U. 8. 197 (1923); Ford v. United 
States, 273 U. S. 593 (1927); Nielsen v. Johnson, 279 U. S. 
47 (1929) ; Cook v. United States, 288 U. S. 102 (1933) ; Fac- 
tor v. Laubenheimer, 290 U. S. 276 (1933). The Court has 
also resorted to the version of the treaty in the language of 
the other contracting party as well as in English. United 
States v. Arredondo, 6 Pet. 691 (1832); United States v. 
Percheman, 7 Pet. 51 (1833); Todok v. Union State Bank, 
281 U.S. 449 (1930). 


Additional confirmation of the principle that the opera- 
tion of a treaty as the supreme law of the land cannot be 
disassociated from its existence as an agreement or contract 
between nations is found in the cases in which the Supreme 
Court has passed on contentions that certain treaties had 
been terminated. Although it is well established that a 
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treaty may continue to exist as an international compact 
even when it has been superseded as the law of the land by 
an inconsistent Act of Congress, the converse is not true. 
There has been no case in which a treaty was held to oper- 
ate as the law of the land after it has been found to have 
ceased to exist as an international agreement. Cf., e.g., 
Karnuth v. United States, 279 U. S. 231 (1929) ; Charlton v. 
Kelly, 229 U.S. 447 (1913) ; Terlinden v. Ames, 184 U.S. 270 
(1902) ; Clark v. Allen, 331 U. S. 503 (1947). | 


Similarly it must be held that a provision (like the Sen- 
ate ‘‘reservation’’ to the 1950 Niagara Treaty) which never 
was part of the contractual agreement negotiated with an- 
other nation—i.e., which was never part of the treaty—was 
_ equally never part of the law of the land. : 


Still further confirmation of the essentially international 


character of treaties is found in a recent decision of the 
United States Court of Appeals for the Eighth Circuit, in 
which a provision in Article 2 of the Webster-Ashburton 
treaty of 1842 with Great Britain, purporting to grant the 
free use of certain boundary waters to ‘‘the citizens and 
subjects of both countries,’’ was construed not to grant any 
right to a citizen of the United States in the United States. 
The court said: 


«|. . We do not think the treaty deprives either 
the United States or the Dominion of Canada of jur- 
isdiction over its own citizens. If either government 
undertook to impose unilateral restrictions upon 
citizens of the other a problem might be presented for 
settlement between the two countries.... The treaty 
places no restrictions on the power of either govern- 
ment in dealing with its own citizens.’’ (Perko v. 
United States, 204 F. 2d 446, 450 (8th Cir., 1953).) 
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The utterances of many eminent American statesmen in- 
cluding some of the Framers of the Constitution, give fur- 
ther support to the view that the treaty-making power of 
the United States, and the term ‘‘treaties’’ as used in the 
Constitution, must be construed by reference to the needs 
of the United States in its relations with the outside world 
and are limited to subjects entering into such relations. 
(See quotations in this Memorandum Point III.) 


Senator Frank Kellogg, later Secretary of State, said in 
a Senate debate in 1919: 


‘¢When the Constitution of the United States was 
adopted the treaty-making power was conferred upon 
the President and the Senate. 

‘In this broad grant of power there is embodied 
no definition of the subjects embraced within the 
treaty-making power. It may, therefore, be accepted 
that the people of the United States intended to con- 
fer upon the Federal Government no less power than 
was at the time exercised and enjoyed by other na- 
tions. In fact, not only by practice but by authority 
the treaty-making power has been held to embrace 
all those subjects which it has been the practice and 
custom of nations to exercise.’? (58 Cong. Rec., pp. 
3680 e¢ seg., August 7, 1919; 5 Hackworth, Digest of 
International Law, 10-11.) 


Since the scope of the term ‘‘treaty’’ as used in the 
United States Constitution must be measured by reference 
to the expectations of other nations and therefore to inter- 
national usage (see above), the meaning of that term in 
such usage must also be examined. 


The foremost authorities on the law of nations stress 
the nature of treaties as contracts between states based on 
mutual consent and creating legal relationships between the 
states concerned. 
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The Digest of International Law compiled under the 
direction of Judge Green H. Hackworth, then Legal Ad- 
viser to the Department of State and now President of the 
International Court of Justice, and published by the U. S.. 
Government Printing Office, contains the following state- 
ments, accompanied by quotations from noted writers: | 


‘<International agreements assume various forms 
and are given various descriptive designations, such. 
as treaties, conventions, acts, general acts, protocols, 
agreements, modi vivendi, etc. The term ‘treaty’ is. 
usually employed in formal agreements of a political 
or quasi-political character, such, for example, as 
treaties of peace, cession, alliance, friendship, and: 
commerce, although it is not confined to such instru-: 
ments. The Constitution of the United States pro- 
vides in article I, section 2, that the President shall 
have power ‘by and with the Advice and Consent of 
the Senate, to make Treaties.’ The term ‘Treaties’. 
as there used includes any international agreement, 
regardless of the terminology by which it is de- 
scribed, if it is of such a nature as to require the 
advice and consent of the Senate to ratification by 
the President. | 


‘* A ‘‘treaty’’ is a formal instrument of agree- 
ment by which two or more States establish or seek to 
establish a relation under international law between 
themselves.’ Research in International Law, Draft: 
Convention on the Law of Treaties (Harvard Law: 
School), art. 1(a), 29 A. J. I. L. Supp. (1935) 653,. 
686. : 


‘¢ ‘Treaties may be defined as compacts entered 
into between sovereign states for the purpose of 
creating new rights and duties or defining existing. 
ones.’ ©. G. Fenwick, International Law (1924) 318. 


‘¢ «The term ‘‘treaty’’ is also loosely used as the: 
general term to designate any form of international 
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agreement.” G. G. Wilson, Handbook of Interna- 
tional Law (3d ed., 1939) 199. 


‘‘In his Hague lectures, Kraus gave the following 
definition of treaties: 


‘¢<Treaties in international law are unions of 
wills [‘‘meetings of the minds’’, liaisons ‘de volonte] 
involving obligations between members of the com- 
munity governed by international law, as a result of 
an agreement between the Parties for the purpose of 
creating obligations under international law’ (trans- 
lation). Herbert Kraus, ‘Systéme et fonctions des 
traités internationaux’, Académie de Droit Inter- 
national (La Haye), 50 Recueil des cours, 1934, pp. 
311, 322. 


‘< ‘Treaties are agreements made between two 
or several states, concerning an object of legal na- 
ture’ (translation). A. F. Frangulis, ‘Théorie et 
pratique des traités internationaux’, Académie Dip- 
lomatic Internationale, 8 Séances et travaux (1934) 
Snes 


‘<The international juridical effect of a treaty is 
not dependent upon the name given to the instru- 
ment.’’ (5 Hackworth, Digest of International Law, 


pp. 1-2.) 


The Draft Convention on the Law of Treaties, With 
Comment, prepared for the Harvard Research in Interna- 
tional Law by a group of American lawyers and professors 
of international law includes the following provisions and 
explanations : 
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ARTICLE 1. UsE or THE TERM ‘TREATY’ 
‘¢ As the term is used in this Convention: 


‘‘(a) A ‘treaty’ is a formal instrument of agree- 
ment by which two or more States establish or seek © 
to establish a relation under international law be- 
tween themselves. | 


‘*In the literature of diplomacy and international | 
law the term ‘treaty’ is employed in both a general | 
and a restricted sense. In the former sense, it is | 
well defined by Renault as ‘tout accord intervenu | 
entre deux ou plusieurs etats,.. .’ ”’ ; 


‘¢An instrument to which only one State is a party | 
would not under this Convention be a treaty. A. 
treaty either creates rights and obligations for or | 
establishes relations between States. It is difficult 
to see how a right could be created by a treaty or an 
obligation or a relation established unless there : 
were at least two parties to the treaty: one which 
concedes the right and the other for whose benefit it is . 
conceded, or one which assumes the obligation and 
one to whom the obligation is owed.”’ | 


‘The term ‘treaty’ is often defined as an agree- 
ment or instrument which creates obligations be- 
tween States. Many treaties in fact establish both 
rights and obligations for the States, or at least: 
certain of them, which become parties to them. This: 
is especially true of the class of so-called contractual 
treaties. For this reason paragraph (a) employs: 
the term ‘relation,’ which is broad enough to include | 
both rights and obligations. It is conceivable also 
that a treaty might define or establish relationships. 
as between the parties without necessarily creating 
rights or obligations for the parties. This Conven- 
tion, which defines a treaty as an instrument which 
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‘establishes or seeks to establish a relation’ between 
two or more States, is sufficiently broad to embrace 
both sorts of agreements: those which establish 
rights and/or obligations and those which establish 
relations without creating rights or obligations.’’ 


‘¢Still another essential condition of a treaty, as 
the term is used in this Convention, is that the rela- 
tion which it establishes or seeks to establish must 
be one ‘under international law.’ The purpose of 
this qualification is to exclude from the scope of this 
Convention instruments which are not governed by 
the rules or principles of international law. The law 
governing the validity, binding force, interpretation, 
application and termination of treaties between 
States can not be the municipal law of any one of 
them; it is well settled by the doctrine, practice, and 
jurisprudence that this law is international law.’’ 
(29 American Journal of International Law, Supple- 
ment, 686, 688-689, 691-693 (1935).) 


‘AGREEMENTS BETWEEN STATES 


“*Preluminary. Nature of Contractual Obligations. 
Agreements between States are a necessary incident 
of international intercourse, and increase in number 
and variety as that intercourse expands and pro- 
duces a consciousness of mutual dependency... . 


‘“‘The disposition of States to contract with each 
other, and their habitual recourse to such action, 
have been due to a wide perception of the common 
advantage derivable from undertakings to limit 
reciprocally individual freedom of action, . . . Be- 
cause there has been found to be a readiness on the 
part of States to acknowledge that an obligation of 
an essentially legal character, possessing the quality 
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which the law familiarly attaches to contracts be- - 
tween individuals, should be deemed to be impressed | 
upon public international agreements, it has proven | 
desirable as well as feasible for States to negotiate 
them. Treaties are thus concluded, because in the - 
minds of the contracting parties their undertakings | 
are to be performed, and because the right of non- . 
performance is given up.”’ ) 


‘¢. . . States, like individuals, must manifest | 
assent to the terms of so-called agreements proposed | 
to them for acceptance. The perfecting of the con- 
tractual relationship awaits such manifestation. The — 
appropriate and sufficient expression of it depends 
in part upon the form or channel through which it 
is sought to bind the parties. The proposed arrange- 
ment may be an informal contract or a formal in- 
strument embracing one deemed to be a treaty. 


‘©... What the President and Senate have 
deemed to be a proper subject for international agree- | 
ment has never been otherwise regarded by the: 
Supreme Court of the United States... . : 


‘6. . . In no wnstance have the terms of a treaty. 
lacked an obvious connection with a matter of inter-— 
national concern. The scheme that confided authority ' 
to the federal agency to exercise the treaty-making 
function in behalf of a Republic that showed no dis-. 
position to impair its inherent capacity to contract 
save in situations where the provisions of its funda-. 
mental law pointed to well-defined limitations, has: 
proved to be fully responsive to the conventional: 
needs of the United States.’”? (Emphasis supplied. 
2 Hyde, International Law Chiefly as Interpreted’ 
and Applied by the United States (2d ed., 1945), 
1369, 1372, 1379, 1400, 1401.) | 
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Another American specialist in the law of treaties, 
Samuel B. Crandall, defined treaties as follows: 


‘¢.| . . Treaties are contracts between states. To 
their validity it is essential that the contracting 
parties have power over the subject-matter, that 
consent be reciprocally and regularly given, and that 
the object of the treaty be possible and lawful under 
the accepted principles of international law.’’ (Cran- 
dall, Treaties: Their Making and Enforcement (2d 
ed., 1916), 3.) 


> Weer a 


We? Vil ie wt 


The standard British treatise on international law, that 
of Oppenheim, in its latest edition by Judge Lauterpacht of 
the International Court of Justice, speaks of the nature of 
treaties as follows: 


‘<TInternational treaties are agreements, of a con- 
tractual character, between States, or organizations 
of States, creating legal rights and obligations be- 
tween the Parties... .’’ 


‘‘A treaty, being a contract, must not be confused 
with various documents having relation to treaties 
but not in themselves treaties... .”’ 


“<The object of treaties is always one or more 
obligations, whether affecting all the parties or 
unilateral on the part of one only. Speaking gen- 
erally, the object of treaties can be an obligation con- 
cerning any matter of interest for States... .’’ 


‘‘Treaties, whether general or particular, lay 
down rules of conduct binding upon States. As such 
they form part of International Law. They are, in 
the first instance, binding upon the contracting 
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parties, who must refrain from acts inconsistent with 
their treaty obligations.’’ 


‘¢Since all international compacts are contracts, and 
therefore treaties in the wider sense of the term, the 
title which a particular compact bears cannot decide 
the question whether it does, or does not, require 
ratification.’ 7 
& e a 

(1 Oppenheim, International Law (8th ed. by Lauter- 
pacht, 1955), 877-878, 890, 893, 894, 907, 923.) 


The eminent British jurist, Lord MeNair, formerly 
President of the International Court of Justice, in a treatise 
prepared with the cooperation of the British Foreign Office, 
sets forth the pertinent British position in these terms: __ 


‘* As understood in the United Kingdom, the word 
‘treaty’ denotes a genus which includes the many dif- 
ferently named instruments in which States, or the 
Heads or the Governments of States, embody inter- 
national (including therein inter - Governmental) 
agreements.”’ | 


‘‘A ‘bilateral treaty’ contains obligations, or a 
render and a counter-render, exchanged between two 
‘sides’, and there may be on either or on both sides 
only one party or several parties. In the language 
of English conveyancing, there is a party ‘of the 
first part’ and a party ‘of the second part’, or there 
may be two or more parties ‘of the first’ or ‘of the 
second part’, . . . A ‘multilateral treaty’ is one 
containing three or more ‘sides’ or ‘parties’ in this 
sense and creating obligations between each possible 
pair or some of them.’’ 
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‘<The term ‘unilateral treaty’ might be used to 
describe a treaty imposing an obligation on one side 
only, e.g. a pure treaty of gratuitous cession of terri- 
tory, a pure treaty undertaking to pay an indemnity 
for a wrong; but it is believed that this term is not 
at present recognized.’’ (McNair, The Law of Treat- 
ies: British Practice and Opinions (1938), 3, 5-6.) 


Professor Kelsen, a noted jurist, defines treaties as 
follows: 


‘«... Concept of Treaty. A treaty is an agree- 
ment normally entered into by two or more states 
under general international law. . . . An agreement 
is an act of coming into accord, or the state of being 
in accord—accord of opinion or will. A treaty is an 
accord of will. The accord must be manifested by 
signs, spoken or written words. A treaty is a mani- 
fested accord of the will of two or more states. ... 


“‘A treaty, like a contract, is a legal transaction 
by which the contracting parties intend to establish 
mutual obligations and rights. The legal effect which 
the law annexes to this legal transaction is that the 
contracting parties are legally obliged and corre- 
spondingly entitled to behave as they have declared 
that they will behave, that is to say, that the contract 
or treaty creates the intended obligations and rights 
of the contracting parties.... That the contracting 
parties are legally obliged to behave in conformity 
with the contract or treaty means that if they do not 
behave in this way they are exposed to sanctions. By 
concluding contracts or treaties, the contracting par- 
ties regulate legally their mutual relations.’’ (Kel- 
sen, Principles of International Law (1952), 317- 
319.) 
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The most exhaustive recent discussion of the nature of 
treaties appears in a report submitted to the United Nations: 
International Law Commission by Judge Lauterpacht in 
1953 in which the author comments on the draft articles 
formulated by him: 


‘“ Article 1 
“‘Essential Requirements of a Treaty 


‘“Treaties are agreements between States, includ- 
ing organizations of States, intended to create legal 
rights and obligations of the parties. 


‘CoMMENT 


‘<The object of this article is not so much a defini- 
tion of a treaty as a statement of its essential require- 
ments and characteristics. 


<1. ‘Treaties are agreements . . .? The consensual 
—the contractual—nature of treaties constitutes 
their principal characteristic which underlies the 
rules of customary international law in the matter of 
the conclusion, the binding force, the validity, the 
interpretation and the termination of treaties... .. 


‘¢_ . .The practice in the matter of reservations, 
which was adhered to by the great majority of the 
States in the past, was entirely based on the con- 
ception of treaties as contracts, namely, that a State 
appending a reservation to a treaty in law rejects an 
agreement reached by the signatories and makes a 
new offer. . . . The principle that treaties are 
agreements of a contractual character is believed to 
be not only consistent with but also dictated by the 
preponderant practice in the matter of their validity, 
interpretation and termination. The persistency 
with which international tribunals resort to prepara- 
tory work for the elucidation of the intentions of the 
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authors of multilateral treaties of a constitutional 
character—at least in cases in which that intention 
cannot be ascertained by other means—provides an 
instructive example of that attitude.’’ 


‘‘4. “Treaties are agreements between States, in- 
cluding organizations of States, intended to create 
legal rights and obligations . . .? There exist formal 
international instruments solemnly declared or 
signed by representatives of States or unilaterally 
proclaimed by them which, however, are in the nature 
of statements of policy rather than instruments in- 
tended to lay down legal rights and obligations. . . . 
In some cases the absence of a true contractual 
nexus in the instruments in question is somewhat 
obscured by the form, expressed in the traditional 
form of agreement, given to the instrument... . The 
legal nature of assurances given in an instrument 
may be problematical notwithstanding the fact that 
it is couched in the form usually given to binding 
agreements such as an exchange of notes.’’ 


‘‘On the other hand the absence of a true treaty 
relationship, notwithstanding the formality.and the 
solemnity of the instrument, may be apparent from 
the terms, the designation and the history of the in- 
strument in question. . . . In all such cases the 
form given to an instrument is not decisive for the 
determination of its legal character as a treaty. 
In the event of a dispute on the subject it must prop- 
erly be a question for judicial determination whether 
an instrument, whatever its description, is in fact 
intended to create legal rights and obligations be- 
tween the parties and as such coming within the cate- 
gory of treaties.’’” (Emphasis supplied. Inter- 
national Law Commission, Fifth Session, Report on 
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the Law of Treaties by H. Lauterpacht, Special Rap- | 
porteur, U. N. Doc. A/CN.4/63, 24 March 1953, pp. 
14, 15-16, 23-24, 27, 28-29, 35, 39.)* ! 


*To avoid any misunderstanding, attention is called to the supple- 
mental report submitted in 1954 in which Judge Lauterpacht somewhat _modi- | 
fied his position on certain points. He recalls that the first Article in his Report ' 
runs as follows: 


“‘Treaties are agreements between States, including organizations of : 
States, intended to create legal rights and obligations of the parties.’ ” 


He continues : 


“In the light of further study the Rapporteur submits for consideration : 
of the Commission the question whether it may not be desirable to add: 
either in the article itself or in the accompanying comment some such | 
statement of the law as follows: 


“In the absence of evidence to the contrary, an instrument finally: 
accepted by both parties in the customary form of an international : 
undertaking and registered with the United Nations tn accordance with 
Article 102 of the Charter shall be deemed to be an instrument creating 
legal rights and obligations.” 


“.. there are types of treaties which raise the . . . problem, . . . whether ' 
an instrument cast in the usual forms of an international undertaking—. 
i.e. an instrument signed and formally accepted by the parties or a uni-' 
lateral declaration having the same effect—constitutes a treaty conferring: 
legal rights and imposing legal obligations. The same problem arises’ 
occasionally in the sphere of the private law of contract when courts are: 
called upon the [sic] determine whether an instrument creates legal rights: 
and duties. It was stated in the following terms by Lord Justice Atkin: 
in Rose & Frank Co. v. J. R. Crompton Bros. Ltd.: ‘To create a contract 
there must be a common intention of the parties to enter into legal obliga-: 
tions . . . Such an intention ordinarily will be inferred when parties enter 
into an agreement which in other respects conforms to the rules of law as: 
to the formation of contracts. It may be negatived impliedly by the nature 
of the agreed promise or promises... .’ 


“10. The difficulties inherent in the problem are shown in the statement: 
that ‘the intention of the parties to enter into legal obligations . . . may 
be negatived impliedly by the nature of the agreed promise or promises.’: 
The Rapporteur does not consider that that formulation can be of assist- 
ance in determining whether what on the face of it appears to be a treaty’ 
is in fact a treaty, namely, whether it creates legal rights and obligations. 
While in the sphere of private law the informality and variety of private’ 
arrangements may permit an enquiry into the question whether the nature. 
of the promise is such as to create legal rights and obligations, it is 
believed that with regard to formal international compacts such intention. 
must be implied from the fact of the formality of the instrument unless 
there is cogent and conclusive evidence to the contrary. Undoubtedly, the: 
legal rights and obligations do not extend further than is warranted by 
the terms of the treaty. The fact that the instrument is a treaty does not: 
imply an intention of the parties to endow it with the fullest possible 
measure of effectiveness. They may intend its effectiveness to be dras-' 
tically limited. But, subject to that consideration which must be evidenced 
by the terms of the treaty and any other available evidence, the guiding 
assumption is that the instrument creates legal rights and obligations. 

measure of discretion and freedom of appreciation, however wide, 
which it leaves to the parties must be exercised in accordance with the 


(Footnote Continued on Next Page) 
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For other definitions and discussions which make clear 
the nature of treaties as contracts between states, see, e.g., 
87 C. J. S., Treaties, § 1; Brierly, The Law of Nations (5th 
ed., 1955), 243-244; 1 Schwarzenberger, International Law 
(2d ed., 1949), 188, 208; 3 Bustamante y Sirven, Droit 
International Public (1936), 343-345, 351-352; 1 Rousseau, 
Principes Généraux du Droit International Public (1944) 
125; 2 Sibert, Traité de Droit International Public 
(1951), 179. 


This examination thus amply confirms the conclusions 
already reached on the basis of the history and the cir- 
cumstances surrounding the framing of the Constitution, 
the decisions of United States courts, and the utterances of 
American statesmen. The concept of ‘‘treaty’’ involves 
negotiation and agreement with a foreign power by which 


international legal relations between two nations are estab- 
lished, modified, abrogated or confirmed. It involves the 
idea of a mutuality of interests and legal effects (though not 


legal principle of good faith. Although the parties have intended a treaty 
to mean little, no assumption is permissible that they intended it to mean 
nothing and that the instrument concluded in the form of a treaty—with 
the concomitant solemnity, formality, publicity and constitutional and 
other safeguards—is not a treaty.” (International Law Commission, 
Sixth Session, Second Report on the Law of Treaties by H. Lauterpacht, 
Special Rapporteur, U. N. Doc. A/CN.4/87, 8 July 1954, pp. 4, 9-10. 
Emphasis supplied.) 


It is evident that in his Second Report, submitted for consideration by the 
Commission as expressing a view which he thinks it would be desirable for 
nations to adopt, Judge Lauterpacht does not advocate the adoption of the rule 
that all instruments in the form of treaties are to be conclusively presumed to 
create rights and obligations between the parties and thus enter into the category 
of treaties within the meaning of international law; he would, at the most, set 
up a rebuttable presumption to that effect—a presumption which could be 
rebutted by “evidence to the contrary.” Moreover he does not discuss, and 
apparently did not have in mind, a situation like that in the present case, where 
it is agreed that a treaty exists but where the treaty form is misused to include 
matters which are conceded not to be “intended to create legal rights and obli- 
gations of the parties.” In the present case, the Protocol of Exchange signed 
on behalf of both Canada and the United States furnishes, by its own terms, 
conclusive evidence that the two nations did not intend to create by the “reserva- 
tion” any legal rights or duties inter se. 
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necessarily reciprocity of rights and duties), distinguishing 
a ‘‘treaty’’ from a purely unilateral act or declaration to 
which consent by another state is irrelevant. A unilateral 
action or declaration to which the consent of another state 
adds nothing and from which such consent subtracts noth- 
ing, is not a treaty, even though pro forma consent may be 
given; such pro forma consent being superfluous, its legal 
effect is nil. | 


It is our opinion, therefore, that treaties are agreements 
which either create rights and duties (which, however, need 
not be reciprocal) as between two or more nations, or mod- 
ify or abrogate preexisting rights and duties, or confirm 
and recognize with binding effect an existing international 
legal situation. Like private contracts, they require the 
consent of the parties precisely because their function is to 


create, modify, abrogate or confirm rights and duties. 


Ample additional confirmation of the contractual nature 
of treaties in the international usage is furnished by the 
invariable practice of all the authorities to treat the prob- 
lems of validity, entry into force, interpretation and termi- 
nation of treaties as problems essentially similar to those 
arising in the law of contracts and involving such concepts 
as the meeting of minds, offer and acceptance, fraud and 
mistake, the intention of the parties, material breach, and 
discharge of obligations. Pointing in the same direction is 
the common practice of referring to the parties to a treaty, 
in the text of the treaty itself, as ‘“‘contracting parties.” _ 


Since the ‘‘reservation’’ to the 1950 Niagara treaty, by 
the express admission of the parties themselves in the 
Protocol of Exchange of Ratifications, did not affect the 
rights or obligations of the parties inter se and related 
‘‘only to the internal application of the treaty within the 
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United States,’’? the ‘‘reservation’’ lacks the essential 
characteristics of a treaty within the meaning of the 
supremacy clause. 


It may be argued, however, that even if the ‘‘reserva- 
tion,’’ by itself, lacks the essential characteristics of a 
treaty, the fact that it was designated and ‘‘accepted”’ as a 
‘‘reservation’’ had the effect of incorporating it into the 
1950 Niagara treaty, and that it thereby became a part of 
that treaty. 


There is nothing in the text of the Senate resolution, the 
Protocol of Exchange, or the ratification and proclamation 
of the President, that identifies the ‘‘reservation”’ as a part 
of the treaty. The statement that the treaty was ratified 
‘‘subject to the aforesaid reservation’’ does not suffice to 
make the ‘‘reservation’’ a part of the treaty. 


The failure expressly to identify the ‘‘reservation’’ as a 
part of the treaty stands in contrast with the practice of 
the President and Senate in respect of previous treaties 
concerning the use of boundary waters. For example, in 
giving its advice and consent to the ratification of the con- 
vention of January 11, 1909, concerning the boundary 
waters between the United States and Canada, the Senate 
included in its resolution an ‘‘understanding,’’ stating that 
such ‘‘understanding’’ ‘‘will, in effect, form part of the 
treaty;’’ and the President recited this ‘‘understand- 
ing’’ in his proclamation. 36 Stat. 2448, 2454. It may be 
noted that this was a true reservation, interpreting the 
treaty terms. Similarly, the Senate resolution of advice 
and consent to the ratification of the treaty of February 3, 
1944, with Mexico on the Utilization of Waters of the Colo- 
rado and Tijuana Rivers and of the Rio Grande, 59 Stat. © 
1219, expressly stated that the ‘‘understandings’’ subject 
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to which the Senate was giving its advice and consent ‘‘will 
in effect form a part of the treaty’’, and the President re- 
cited this resolution in his proclamation. Despite this 
language, Mexico expressly refrained from accepting cer- 
tain of these understandings on the ground that they related 
exclusively to the internal application of that treaty within 
the United States; the ratifications were nevertheless ex- 
changed and the treaty proclaimed. ! 








Appendix G 
The Nature of a True Reservation 


1. 


Professor Hyde, in his treatise, speaks in the following 


terms: 


“ . A reservation to a treaty is a formal btates 


ment edie by a prospective party for the purpose of 
creating a different relationship between that party 
and the other parties or prospective parties than 
would result should the reserving State accept the 
arrangement without having made such a statement. 
A mere interpretative declaration made by a prospec- 
tive party without such a design, and with a view 
merely to accentuate a common understanding, is not 
to be regarded as a reservation, unless another party 
or prospective party deems it to be productive of a 
different relationship between the State issuing the 
declaration and the other parties or prospective par- 
ties than would result were the declaration not made. 

. The difficulty involved in making a statement 
that shall remain unchallenged does not detract from 
the reasonableness of the attempt to make one, or 
obseure the distinction between a correctly interpre- 
tative declaration and a reservation.’’ (Emphasis 
supplied. 2 Hyde, International Law Chiefly as In- 
terpreted and Applied by the United States (2d ed., 
1945), 1435-1436.) 


Judge Lauterpacht, in his edition of ee 
treatise, expresses the following view: 


‘‘A State in signifying its consent to a treaty may 
wish not to be bound by a particular provision con- 
tained in it. This effect may be achieved in at least 
four ways: (i) by the insertion in the treaty itself 
of a stipulation that the particular provision shall 
not apply to the State making the reservation; this is 
not truly a reservation at all, but a substantive pro- 
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vision of the treaty; (ii) by a reservation attached to 
the signature of the treaty by its representatives, and 
duly recorded in a proces-verbal or protocol of sig- 
nature; (ili) by a reservation attached to ratification 
and duly recorded; (iv) in the case of a treaty which 
is signed by some States and left open for accession 
by others, by a reservation attached to the accession 
and duly recorded. 


‘‘Reservations raise an important question of 
principle because they modify the terms of the offer 
which a State in signing or ratifying or acceding to 
a treaty purports to accept. A reservation ts upon 
analysis the refusal of an offer and the making of a 
fresh offer. Therefore in principle it seems neces- 
sary that the other party should assent to the reser- 
vation either expressly or by implication arising from 
acquiescence, and the preponderance of practice ac- 
cords with this view. It not infrequently happens 


that this assent is given in advance in the course of 
the sessions of the conference preceding a treaty, it 
being tacitly agreed that a State which declares a 
reservation at that time shall be allowed to renew its 
declaration on signing the treaty.’’ (Emphasis sup- 
plied. 1 Oppenheim, International Law (8th ed. by 
Lauterpacht, 1955), 913-914 (footnotes omitted).) 


Hackworth’s Digest of International Law, in addition 
to quoting the Harvard Draft Convention on the Law of 
Treaties (See this Memorandum under Point III-4), con- 
tains the following statement indicating the sense in which 
the term ‘‘reservation’’ is normally to be understood: 

“‘If reservations are not made at the time of 
signing a multilateral treaty, ratifications with reser- 
vations in order to be binding must be brought to 
the knowledge of the other contracting powers and 
receive their approval, unless otherwise specified in 
the treaty, since they constitute a modification of 
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the agreement.’’? (Emphasis supplied. 5 Hack- 
worth, Digest of International Law 130.) 


Hackworth also includes a letter from Charles Evans 
Hughes to Senator Hale, July 24, 1919, which reveals 
Hughes’ agreement with the position that a reservation 
either makes a change in the treaty or interprets an 
ambiguous clause. (Id. pp. 102-103 citing Congressional 
Record, vol. 58, pt. 4, p. 3302.) : 


Of special interest are the views of David Hunter Miller, 
later Historical Adviser, Department of State, and editor 
of the most comprehensive collection of treaties of the 
United States concluded prior to 1863, who in a special 
monograph prepared in 1919 in connection with the prob- 
lem of proposed reservations to the treaty of Versailles, 
made an exhaustive examination of reservations attached 
to treaties of the United States and came to the following 
conclusions: | 


‘<Considering the matter in principle, and in the 
light of the foregoing precedents, a reservation to 
a treaty may be defined as 


a formal declaration relating to the terms of the 
treaty made by one of the contracting Powers and 
communicated to the other contracting Power or 
Powers at or prior to the delivery of the instru- 
ment of ratification of the declarant. 


‘“‘One conclusion supported by all of the forego- 
ing precedents is that the declaration, whether in 
the nature of an explanation, an understanding, an 
interpretation, or reservation of any kind, must be 
agreed to by the other Party to the treaty. In de- 
fault of such acceptance, the treaty fails, . . . 


‘‘The declaration must be one relating to the 
terms of the treaty. The difficulty in the expression 
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is its generality. It would be erroneous, however, 
to make it less inclusive. Such a declaration may 
purport, on behalf of the declarant, to add to or 
limit the terms of a treaty, or to exclude, to modify, 
to qualify, to interpret or to explain certain terms. 


‘‘An instance of a declaration which did not 
relate to the terms of the treaty is found in the 
resolution of the Senate regarding the Treaty with 
Corea of May 22, 1882, where the power of the 
President in negotiating treaties is considered. This 
portion of the resolution was not communicated to 
Corea. 

‘‘Reference to the proces-verbal of the exchange 
of ratifications of the treaty with New Granada of 
September 10, 1857, will show a declaration of New 
Granada, communicated to the United States, which 
was considered ‘as in no way affecting the provi- 
sions of the said Treaty.’ ’’ (Emphasis in the orig- 
inal. Miller, Reservations to Treaties (1919), 76, 
78-79.) 


The nature and legal effect of reservations to treaties 
has been the subject of a number of studies and discussions 
in the organs of the United Nations. In a report prepared 
for the U. N. International Law Commission, Professor 
Brierly, an outstanding British jurist, formulated the fol- 
lowing definition and comment: 


‘85. A reservation is commonly regarded as aterm 
limiting the effects of a treaty as it applies between 
one party and the remaining parties; . . . 


‘“What is at all events abundantly clear is that 
a reservation, though it may be proposed subse- 
quently to the negotiation of the principal terms of 
a treaty, is part of the bargain between the parties 
and therefore requires their mutual consent to its 
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effectiveness. If this be recognized, as it must be, 
there is no point in restricting the definition of a 
reservation to a special term of a limiting character. 
Its essence is that it is a term of a special or ab- 
normal character: whether it limits, increases, or 
merely varies the obligations of the party proposing 
it, is wholly immaterial. For this reason the pres- 
ent draft defines a reservation as ‘a special term 
limiting or varying the effects of a treaty.’ ... . 


“*It follows from the nature of a reservation as 
part of the bargain between the parties, that it 
must in general be consented to by all the parties — 
to the treaty in respect of which it is proposed.’’ 
(International Law Commission, Second Session, Re- 
port on the Law of Treaties by J. L. Brierly, U. N. 
Doc. A/CN.4/23, 14 April 1950, pp. 41, 42-43, 47.) _ 


It is clear that in all the subsequent discussions, reser- 


vations were thought of as modifying the legal relations 
of the parties to a treaty. See, e.g., U. N. General Assem- 
bly, Fifth Session, Reservations to Multilateral Conven- 
tions, Report of the Secretary-General, U. N. Doc. A/1372, 
20 September 1950; International Law Commission, Report 
on Reservations to Multilateral Conventions by J. L. 
Brierly, Rapporteur, U. N. Doc. A/CN.4/41, 6 April 1951; 
International Court of Justice, Reservations to the Conven- 
tion on the Prevention and Punishment of the Crime of 
Genocide (Advisory Opinion), May 28, 1951, I. C. J. Re- 
ports, 1951, p. 15; Resolution No. 598 (VI) of the United 
Nations General Assembly, January 12, 1952; Report of 
the Sixth Committee, U. N. Doc. A/2047, 9 January, 1952; 
International Law Commission, Fifth Session, Report on 
the Law of Treaties by H. Lauterpacht, Special Rappor- 
teur, U. N. Doc. A/CN.4/63, 24 March 1953, pp. 101-142; 
International Law Commission, Sixth Session, Second Re- 
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port on the Law of Treaties by H. Lauterpacht, Special 
Rapporteur, U. N. Doc. A/CN.4/87, 8 July 1954, pp. 28-34. 


See, further, to the same effect, Fenwick, International 
Law (3d ed., 1948), 488; Briggs, The Law of Nations (2d 
ed., 1952), 854-857; 1 Anziolotti, Cours de Droit Interna- 
tional (1929), 399-400; 2 Accioly, Traité de Droit Inter- 
national Public (1941), 432; 1 Fauchille, Traité de Droit 
International Public (1926), 3* partie, p. 312; 2 Sibert, 
Traité de Droit International Public (1951), 197; 1 Gug- 
genheim, Traité de Droit International Public (1953), 77- 
78; 2 Cavaré, Le Droit International Public Positif (1951), 
77; Pomme de Mirimonde, Les Traités Imparfaits: Les 
Réserves Dans les Traités Internationaux (1920) ; Khadje- 
nouri, Réserves dans les Traités Internationaux (1953) ; 
Malkin, ‘‘Reservations to Multilateral Conventions,’’ 7 
British Year Book of International Law, 1926, pp. 141-162; 
Owen, ‘‘Reservations to Multilateral Treaties,’’ 38 Yale 
Law Journal, 1086-1114 (1929) ; Genet, ‘‘Les ‘réserves’ dans 
les traités,’’ Revue de Droit International (Sottile), 1932, 
95-114, 232-240, 308-319; Shatzky. ‘‘La Portée des Réserves 
dans le Droit International,’’ Revue de Droit International 
et de Législation Comparée, 1933, pp. 216-234; Podesta 
Costa, ‘‘Les réserves dans les traités internationaux,’’ 21 
Revue de Droit International (De la Pradelle), pp. 1-52 
(1938). 


It is clear that many of the writers do not even conceive 
of a reservation relating solely to a domestic matter. For 
example, the authors of the Harvard Draft Convention on 
the Law of Treaties write: 


‘“‘Of course, when there are only two parties to a 
treaty, a reservation by one of them, whatever its 
nature, necessarily affects the treaty as it applies 
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to and between both parties.’’? 29 American J oe 
of International Law, Supplement, 865 (1935). 


The few writers who do mention ‘‘reservations’’ of purely 
domestic bearing either do not regard them as reservations 
at all (Miller, see above) or note them with perplexity and 
disapproval (Shatzky, cited above). : 


2. 


Treaty with Korea ! 

The Senate resolution of January 9, 1883, giving advice 

and consent to the ratification of the treaty of commerce 

and navigation with Korea signed on May 22, 1882, included 

in addition to an understanding, a declaration in the fol: 
lowing terms: 


“¢ ‘Resolved further, That the Senate in advising 


and consenting to the treaty mentioned in the fore- 
going resolutions does not admit or acquiesce in any 
right or constitutional power in the President to 
authorize or empower any person to negotiate treat- 
ies or carry on diplomatic negotiations with any for- 
eign power, unless such person shall have been ap- 
pointed for such purpose or clothed with such power 
by and with the advice and consent of the Senate, 
except in the case of a Secretary of State or diplo- 
matic officer appointed by the President to fill a va- 
cancy occurring during the recess of the Senate, and 
it makes the declaration in order that the means 
employed in the negotiations of said treaty be not 
drawn into precedent.’’’ (Miller, Reservations to 
Treaties (1919), p. 41.) | 


This declaration (which, as Miller remarks, ‘‘obviously . . . 
could have no international purpose or effect’’) was not 
mentioned either in the instrument of ratification by the 
President or in the proces-verbal of the exchange of rati- 
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fications, and thus was not regarded as requiring accept- 
ance by Korea or having any international effect. (Id., 
41-43.) Since it had no bearing on the rights or duties of 
Korea and was therefore not a true reservation, it would 
not have been part of the treaty even if it had been included 
in the exchange of ratifications (See also Appendix F for 
reservations to the 1907 Hague Convention and the 1926 
U. S. adherence to the Permanent Court of International 
Justice). 


Treaty with Austria 
Another instance in which the Senate included certain 
understandings of merely domestic character in its resolu- 
tion of advice and consent is described in Hackworth’s 
Digest of International Law: 


“In the treaty establishing friendly relations be- 
tween Austria and the United States, 3 Treaties, ete. 
(Redmond, 1923) 2493, signed on August 24, 1921, the 
United States reserved rights stipulated for its 
benefit in the treaty of Saint-Germain-en-Laye, de- 
spite the fact that it had not ratified that treaty. 
In giving its advice and consent to the ratification 
of the treaty with Austria, the Senate included in 
its resolution the understandings (to be made a part 
of the ratification)— 


‘¢ «That the United States shall not be represented 
or participate in any body, agency or commission, 
nor shall any person represent the United States 
as a member of any body, agency or commission 
in which the United States is authorized to par- 
ticipate by this Treaty, unless and until an Act of 
the Congress of the United States shall provide 
for such representation or participation. . . .’’’ 
(5 Hackworth, Digest of International Law, 
p- 120.) 
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Transmitting, on October 23, 1921, the instrument of 
ratification of the treaty to the American Commissioner in 
Vienna and instructing him to proceed with the exchange 
> aoe of ratifications, Secretary of State Hughes wrote: 


‘‘Should any question be raised by the Austrian 
Government with respect to the form of the Resolu- 
tion by which the Senate gave advice and consent to 
the ratification of the Treaty, you will readily be 
> able to make a satisfactory explanation to remove 
: any possible misapprehension regarding the matter. 
The terms of the Resolution with respect to par- 
ticipation of the United States in any agency or com- 
mission under the treaty of course relate merely to 
matters of domestic policy and procedure which are 
of no concern to the Austrian Government.”’’ 
(Foreign Relations of the United States, 1921, vol. 1, 
p. 273.) | 


The American Commissioner reported on November 8, 
1921: 
‘‘In reply I have the honor to state that in con- 
formity with your instruction I effected this ex- 
change today with the Federal Chancellor of Austria, 
Herr Schober. To avoid any question being raised 
by Herr Schober with regard to the form of the 
resolution by which the Senate gave advice and con- 
sent to the ratification of the treaty, I explained to 
him that the terms of the resolution which follows 
the actual treaty referred to matters of domestic 
policy and procedure of the United States and con- 
sequently did not concern the Austria Government. 
The Federal Chancellor expressed himself as fully 
satisfied with my explanation.’’ (Id., p. 274.) 


Treaty with Germany 
A similar treaty was signed in 1921 with Germany, to 
the ratification of which the Senate gave its advice and 





10 
Appendiz G 


consent with an identical ‘‘understanding.’’ The actual 
resolution read: 


‘‘Resolved, That the Senate advise and consent 
to the ratification of the treaty between the United 
States and Germany signed at Berlin August 25, 
1921, to restore friendly relations existing between 
the two nations prior to the outbreak of the war, sub- 
ject to the understanding, which is hereby made a 
part of this resolution of ratification, that the United 
States shall not be represented . . . .”’ (continues as 
the reservation in the Austrian treaty above) 61 
Cong. Rec. 6438 (1921). 


The Secretary of State transmitted the United States 
instrument of ratification to the American Commissioner 
at Berlin with instructions substantially identical with 
those given to the American Commissioner in Austria. The 
American Commissioner at Berlin reported as follows: 


‘<A few minutes before the hour fixed for the ex- 
change of ratifications on November 11th, the 
Foreign Office sent a representative to me to ask for 
an explanation of the reservations by the Senate 
which were included in the instrument. I at once 
replied that the terms of the Resolution with respect 
to participation of the United States in any agency 
or commission under the Treaty related merely to 
matters of domestic policy and procedure. The 
Foreign Office, however, requested that the exchange 
of ratifications be postponed long enough to permit 
a further consideration of the question by their legal 
experts... . 


‘<The Secretary of State for Foreign Affairs 
called on me toward the end of this discussion and 
expressed his feeling that the question raised pre- 
sented no serious difficulty and suggested the hour 
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of half-past six in the afternoon of that day for the 
formal exchange of the documents. 


‘‘Shortly before the hour determined upon, the 
Foreign Office inquired whether in the interests of 
what they considered greater clarity I would object 
to a slight verbal addition to the form of protocol, 
namely, the insertion of the words ‘the wording of 
the Treaty’, so that the protocol would then read 
‘and the ratifications of the Treaty aforesaid hav- 
ing been carefully compared and the wording of the 
Treaty found exactly conformable to each other.’ 
I agreed to this slight modification, which does not 
seem to me open to objection, and at half-past six 
on the afternoon of the 11th in the Foreign Office 
I handed the American instrument of ratification to 
the German Chancellor, Dr. Wirth, and received from 
him the German instrument of ratification, dated 
November 2, 1921, signed by the President of Ger- 
many, Ebert, ana countersigned by the German 
Chancellor, Dr. Wirth.’’ (2 id., pp. 28-29.) 


The modification suggested by the German Foreign Office, 
and accepted by the American Commissioner, clearly im- 
plied that the ‘‘understanding’’ attached by the Senate, re- 
lating merely to matters of domestic policy and procedure, 
was not to be considered as a party of the treaty, or as need- 
ing and obtaining acceptance by Germany. 


Treaty with Mexico 


The Senate resolution of advice and consent to the 
ratification of the treaty between the United States and 
Mexico of February 3, 1944, concerning the utilization of 
waters of the Colorado and Tijuana Rivers and of the Rio 
Grande, and an accompanying protocol, contained in part 
the following language: 
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“‘That the Senate advise and consent to the ratifica- 
tion . . . subject to the following understandings, 
and that these understandings will be mentioned in 
the ratification of this treaty as conveying the true 
meaning of the treaty, and will in effect form a part 
of the treaty: 


‘‘(a) That no commitment for works to be built 
by the United States in whole or in part at its ex- 
pense, or for expenditures by the United States, 
other than those specifically provided for in the 
treaty, shall be made by the Secretary of State of 
the United States, the Commissioner of the United 
States Section of the International Boundary and 
Water Commission, the United States Section of 
said Commission, or any other officer or employee 
of the United States, without prior approval of the 
Congress of the United States. It is understood that 
the works to be built by the United States, in whole 
or in part as its expense, and the expenditures by 
the United States, which are specifically provided 
for in the treaty are as follows: 


**(b) Insofar as they affect persons and property 
in the territorial limits of the United States, the 
powers and functions of the Secretary of State of 
the United States, the Commissioner of the United 
States Section of the International Boundary and 
Water Commission, the United States Section of 
said Commission, and any other officer or employee 
of the United States, shall be subject to the statutory 
and constitutional controls and processes. Nothing 
contained in the treaty or protocol shall be con- 
strued as impairing the power of the Congress of 
the United States to define the terms of office of 
members of the United States Section of the Inter- 
national Boundary and Water Commission or to 
provide for their appointment by the President by 
and with the advice and consent of the Senate or 
otherwise. 
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‘‘(c) That nothing contained in the treaty or 
protocol shall be construed as authorizing the Secre- 
tary of State of the United States, the Commissioner 
of the United States Section of the International 
Boundary and Water Commission, or the United 
States Section of said Commission, directly or in- 
directly to alter or control the distribution of water 
to users within the territorial limits of any of the 
individual States.’’ (U.S. Treaty Series 994, pp. 53, 
54; 59 Stat. 1219, at 1263-1265.) 


This resolution was recited in the ratification and ae 
mation of the treaty by the President. The proclamation, 
however, also recited: 


‘‘Anp Wuereas the respective instruments of 
ratification of the said treaty and protocol were duly 
exchanged, and a protocol of exchange of instruments 
of ratification was signed in the English and Spanish 
languages, by the respective Plenipotentiaries of 
the United States of America and the United Mexi- 
can States on November 8, 1945, the English text 
of which protocol of exchange of instruments of 
ratification reads in part as follows: 


‘¢¢The ratification by the Government of the 
United States of America of the treaty and pro- 
tocol aforesaid recites in their entirety the under- 
standings contained in the resolution of April 18, 
1945 of the Senate of the United States of America 
advising and consenting to ratification, the text 
of which resolution was communicated by the 
Government of the United States of America to 
the Government of the United Mexican States. 
The ratification by the Government of the United 
Mexican States of the treaty and protocol afore- 
said is effected, in the terms of its instrument of 
ratification, in conformity to the Decree of Sep- 
tember 27, 1945 of the Senate of the United Mexi- 
ean States approving the treaty and protocol 
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aforesaid and approving also the aforesaid under- 
standings on the part of the United States of 
America in all that refers to the rights and obliga- 
tions between both parties, and in which the Mexi- 
can Senate refrains from considering because it is 
not competent to pass judgment upon them, the 
provisions which relate exclusively to the internal 
application of the treaty within the United States 
of America and by its own authorities, and which 
are included in the understandings set forth under 
the letter (a) in its first part to the period preced- 
ing the words ‘‘It is understood’’ and under the 
letters (b) and (c).’ 


‘*Now, THEREFORE, be it known that IJ, Harry S. 
Truman, President of the United States of America, 
do hereby proclaim and make public the said treaty 
and the said protocol supplementary thereto, to the 
end that the same and every article and clause thereof 


may be observed and fulfilled with good faith, on and 
from the eighth day of November, one thousand nine 
hundred forty-five, by the United States of America 
and by the citizens of the United States of America 
and all other persons subject to the jurisdiction 
thereof.’’ (U.S. Treaty Series 994, pp. 56-57; 59 
Stat. 1219, at 1266.) 


This language in the President’s proclamation makes clear 
beyond dispute that Mexico refrained from accepting those 
provisions of the understandings which related exclusively 
to the internal application of the treaty in the United States, 
and that the President, despite the lack of acceptance by 
Mexico of these provisions, regarded the exchange of ratifi- 
cations as having been duly effected, and the treaty in force. 
It must be concluded that the provisions which Mexico did 
not accept did not become a part of the treaty, despite the 
fact that the Senate resolution of advice and consent— 
unlike the corresponding resolution with respect to the 
1950 Niagara Treaty—specified that the ‘‘understandings’’ 
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which included these provisions ‘‘will in effect form a part 
of the treaty.’’ 


Pan American Treaty 


The attitude of the United States Government and of the 
Pan American Union with respect to an ‘‘understanding”’ 
not affecting the international obligations of the parties 
has been expounded as follows: 


‘<The American representatives at Buenos Aires 
signed, on December 23, 1936, the inter-American con- 
vention on the interchange of publications (Treaty 
Series 954) without reservation. Upon the recom- 
mendation of President Roosevelt, the Senate gave 
its advice and consent to the ratification of the con- 
vention, subject to an understanding concerning bi- 
lateral agreements and the methods by which inter- 
change of publications should be effected. In depos- 
iting the ratification with the Pan American Union, 
Secretary Hull wrote: 


‘¢ “In the opinion of the Department of State 
this understanding is not of the nature of a reser- 
vation coming within the purview of the resolution 
of the Lima Conference but is rather merely a grant 
of authority to the Executive branch of this Gov- 
ernment to implement the Convention separately 
with other countries by exchanges of notes. The 
understanding does not relieve the United States 
of any obligations under the Convention or place 
any obligations on the other parties to it. Hach of 
the other parties would be free to enter into such 
exchanges of notes with the United States as are 
contemplated by the understanding or not, as it 
might elect. 


‘¢<T am, therefore, sending to you the et 
dent’s instrument of ratification of the Convention 
for the Interchange of Publications for deposit 
with the Pan American Union in the event that the 
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view of the Department of State is concurred in by 
the Union. 


“< «Tf, however, the Governing Board of the Pan 
American Union should be of the opinion that the 
understanding would come within the purview of 
the resolution, I shall be obliged if, withholding the 
deposit, you will kindly inform the signatory States 
of the understanding and ascertain whether they 
accept it or not.’ . . . The Pan American Union 
did not regard the understanding as a reserva- 
tion.’’ (5 Hackworth, Digest of International Law, 
149-150.) 


The text of the Senate understanding referred to, was 
as follows: 


‘“‘To carry out the provisions of Article III, 
bilateral agreements may be entered into through 
exchanges of notes between the United States and 
the other Governments parties to the Convention set- 
ting forth the procedures to be followed, any modifi- 
cations which may seem advisable in the number of 
copies of publications required to be exchanged under 
the said article, and the Government agencies to be 
responsible for the delivery of the publications’’. 
(United States Treaty Series No. 954.) 


The resolution of the Lima Conference referred to is 
undoubtedly Resolution XIX of the Eighth International 
Conference of American States at Lima, approved on 
December 23, 1938, which reads in part as follows: 


‘*2. In the event of adherence or ratification 
with reservations, the adhering or ratifying State 
shall transmit to the Pan American Union, prior 
to the deposit of the respective instrument, the text 
of the reservation which it proposes to formulate, 





17 
Appendix G 


so that the Pan American Union may inform the 
signatory States thereof and ascertain whether 
they accept it or not.’’ (The International Confer- 
ences of American States, First Supplement, 1933- 
1940 (Carnegie Endowment for International 
Peace, 1940), p. 257.) ! 


North Atlantic Treaty 


The Senate resolution of advice and consent to the rati- 
fication of the North Atlantic Treaty, Status of Forces 
Agreement, TIAS 2846 (1953), stated ‘‘the sense of the 
Senate’’ on certain matters involving primarily the actions 
of American officials. During the debate on this resolution 
on the floor of the Senate, the opinion was expressed that 
these understandings—if such they were—did not have the 
slightest legal force or effect. (99 Congressional Record, 
Pt. 7, pp. 8747, 8836, July 14 and 15, 1953.) None of these 
understandings purported to repeal or modify any Act of 
Congress. In United States ex rel. Keefe v. Dulles, 222'F. 
2d 390 (Dist. Col. Cir., 1954), the court referred to these 
understandings, but did not pass on their legal effect. Vol- 
untary compliance with these understandings by officers of 
the executive branch of the government as a matter of offi- 
cial policy does not, of course, suffice to establish their legal 
effect. Secretary of the Army Wilbur M. Brucker, then 
General Counsel of the Department of Defense, testified in 
July 1955 that the Senate resolution of ratification ‘‘in- 
cluded a statement which the executive branch has taken 
for guidance in the administration of the treaty,’’ and re- 
ferred to ‘‘the foregoing policy.’’ Hearings Before the 
Committee on Foreign Affairs, House of Representatives, 
84th Cong., 1st Sess., on H. J. Res. 309, Part 1, July 1955, 
pp. 173, 174. 
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INTERVENORS' STATEMENT OF QUESTIONS PRESENTED 


In the opinion of the Intervenors, the questions are: 


1. Whether the Federal Power Commission may dismiss an 
application for a license for a hydroelectric project on the ground that 
the Treaty making available the waters to be used by the project contains 
a reservation that Congress shall authorize the project. 


2. Whether the question of the validity of a reservation to a 
Treaty, which has been included in the Treaty at the insistence of the 
Senate and as the condition of its consent, and which ‘has been agreed 
to by the parties, and which reserves for the Congress the right to 
determine who Shall redevelop the waters made available by the Treaty 
for use in the United States, is a political or judicial question. 


3. Whether an applicant for a license from the Federal Power 
Commission for the construction and operation of hydroelectric generating 
facilities may at the same time seek the right to use the waters made 
available by a Treaty and yet attack as unconstitutional a provision of 
that Treaty which reserves for Congress alone the right to determine 
who shall use such waters. | 


4. Whether it may be constitutionally provided in a reservation 
to a Treaty making international waters available for redevelopment in 
the United States that Congress itself shall authorize such redevelop- 
ment; and whether the reservation so providing, and included in the 
Treaty at the insistence of the Senate and as a condition of its consent, 
can be held unconstitutional without vitiating the Senate's consent and 
therefore the Treaty. , 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit | 


No. 13, 652 


POWER AUTHORITY OF THE STATE OF NEW YORK, 
Petitioner, 


Vv. 


FEDERAL POWER COMMISSION, 
Respondent 
ONEIDA MADISON ELECTRIC COOPERATIVE, INC., ET AL. 
(Rural Electric Distribution Cooperatives) 
PEOPLE OF THE STATE OF NEW YORK 
ROCHESTER GAS AND ELECTRIC CORPORATION 


AMERICAN PUBLIC POWER ASSOCIATION AND THE 
CITY OF JAMESTOWN, N.Y., 


Intervenors. 


ON PETITION FOR REVIEW OF ORDER OF THE FEDERAL POWER COMMISSION 


BRIEF FOR INTERVENORS | 
RURAL ELECTRIC DISTRIBUTION COOPERATIVES 


COUNTER STATEMENT OF THE CASE 


The statement of the case by the Petitioner omits certain informa- 
tion which is contained in the Supplement to Joint Appendix and which 
Intervenors think should be specifically brought to the attention of the 
Court. Intervenors' Counter Statement is, therefore, merely a fur- 
nishing of this additional information. : 


In 1929, there was signed a "Convention Protocol Between the 
United States and Canada for the Preservation and Improvement of the 
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Niagara Falls", providing, inter alia, for an additional diversion by each 
country of 10, 000 cfs. during the non-tourist season, as set forth in a 
joint proposal made by the Niagara Falls Power Company of Niagara 
Falls, New York and the Hydro-Electric Power Commission of Ontario. 
This Convention and Protocol were transmitted to the Senate and referred 
to the Committee on Foreign Relations. This Committee never reported 
them out and the Senate never acted on them. The Senate was not willing 
to permit a private company to utilize the water for power purposes 

and preferred to have the Convention and Protocol fall. (pp. 4 through 7, 
App. B, Supp. to Joint App.) 


| In its quotation from the Report of the Senate Committee on Foreign 
Relations with respect to the 1950 Treaty (p. 10, Brief for Petitioner) 
Petitioner has omitted the following: 


"9. IMPLEMENTING LEGISLATION 


"The committee is aware that much of the treaty 
cannot be put into effect without implementing legisla- 
tion. Nevertheless, in order to relieve the acute 
power shortage in Canada, it considers action should 
be taken first on the treaty without reference to any 
implementing legislation. The committee therefore 
makes its recommendation for advice and consent to 
the ratification of the treaty without any reflection on 
any implementing legislation now before the Congress 
or to be presented to the Congress in the future. It 
is the Committee's view that any legislation must be 
gone into carefully and measured in terms of the in- 
terests of the people of the United States. This will 
in all probability require public hearings and should 
not be permitted to delay ratification of the treaty. 


"10. RESERVATION 


"Conflicting views as to how the additional power 
. Should be developed at the Falls and who should be 
responsible for the development were presented to 
the committee. A number of questions raised remain un- 
resolved. This resource is unique and of a national 
interest. The distribution of the power generated at 
the Falls is a subject on which opinions differ. It 
will require careful study. And it is not at all un- 
likely that additional studies will be sought concerning 
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the relationship of the Niagara power project to the 

St. Lawrence seaway and power project and to the 
whole question of power shortage is (sic) northeastern 
United States."" (Sen. Ex. Rep. No. 11, 81st Congress, 
2d Sess., pp. 6-7; pp. 16, 17, Supp. to Joint App.) 


In its quotation from the letter officially calling Canada's attention 
to the reservation and requesting acceptance of it (p. 11, Brief for 
Petitioner) Petitioner has omitted the following: | 


"Any ratification of the treaty by the President 
of the United States will, of necessity, be made subject 
to the reservation required by the Senate resolution. 
Before the treaty is ratified on the part of the United 
States it is desirable that this notification with respect 
to the reservation be communicated to your Government 
and that my Government be notified whether that reser- 
vation is acceptable to the Canadian Government. In the 
event the reservation is acceptable, the Department of 
State will undertake promptly, upon the receipt of noti- 
fication to that effect, to complete arrangements for the 
issuance by the President of his ratification of the treaty 
and for transmittal of the ratification to the American 
Embassy at Ottawa with a view to the exchange of instru- 
ments of ratification as provided for in EGS X of the 
treaty. ! 


"It is assumed that, in accordance with the cus- 
tomary practice in such cases, there will be signed on 
the occasion of the exchange of ratifications a protocol 
which, without constitutinga new agreement between 
the Governments, will serve as formal evidence of the - 
exchange. In this connection, my Government considers 
it necessary for the protocol of exchange to contain a 
statement indicating that the United States’ ratification 
is subject to the above-mentioned reservation and that 
the reservation is acceptable to the Canadian Government." 
(emphasis supplied) (pp. 13, 14, App. D, Supp. to 
Joint App.) 


STATUTES AND TREATY INVOLVED 


The statutes and treaty involved are printed in the Joint Appendix 
and Supplement to Joint Appendix. ; 
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SUMMARY OF ARGUMENT 


1. Petitioner seeks to reverse the order of the Federal Power 
Commission dismissing Petitioner's application for a license for a 
hydroelectric project on the Niagara River. The order of the Com- 
mission was predicated on the reservation to the 1950 Treaty between 
the United States and Canada, which provides that Congress shall 
itself authorize any such project. The Commission properly held 
that it could not examine into the validity of that reservation, that 
it was bound by it, and that it therefore had no authority to grant the 
license sought by Petitioner. 


2. The substantive issue here presented is whether it may con- 
stitutionally be provided, in a Treaty making international waters 
available for redevelopment in the United States, that Congress itself 
shall authorize any project for such redevelopment. But this substantive 
issue will not be reached, because it presents a political, rather than 
a judicial, question. The question is one to be determined by the treaty- 
making powers of our Government, and not by the Courts. 


3. Even if this were not a political question, this Petitioner 
could not raise it. The Petitioner must rely on the Treaty for the water 
it needs for its proposed project. Without that water there can be no 
project and there is nothing to license. And without the Treaty, there 
is no water. The Petitioner seeks the benefits of that part of the Treaty 
which makes the water available, yet attacks as unconstitutional another 
part of the Treaty which requires Petitioner to obtain authorization of 
its project from the Congress. This it cannot do. 


4. If the substantive question is reached, then Petitioner must 


assume the burden of proving that the reservation is unconstitutional 
beyond all reasonable doubt. This Petitioner has not done and cannot 
do. The right to include a reservation of this type is a necessary part 
of the treaty-making power. The principle advocated by Petition would 
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hamper and, in many cases, destroy that power. 


The argument of Petitioner that the reservation amends the Federal 
Power Act is without merit or relevance. It does not change FPC's 
powers in relation to the proposed project and therefore does not amend 
the Federal Power Act. And even if it did, it would still be valid. 


Congress has consistently reserved for itself the determination of 
projects to be located in areas of great scenic beauty, such as is here 
involved. Therefore, the Senate, by insisting upon the reservation, 
was acting in conformity with this established Congressional policy. 


Furthermore, the proposed project is the subject of much con- 
troversy. Rather than delay Canada in its use of its share of the re- 
source until our internal conflict is determined, the Senate chose to 
keep the status quo in this country, reserving for Congress itself the 
solution of the problem. Thus the Senate enabled the United States 
to carry out its international obligations without making any change 
in the domestic situation. A more appropriate use of the treaty making 
power cannot be imagined. | 





Finally, if the reservation were to be held invalid, then the treaty 
must fall. The Senate clearly insisted upon acceptance of the reservation 





as a condition of its consent and the reservation is an integral part of 
the Treaty. Therefore, if the reservation falls there is no Treaty. 
There is only chaos. And the Petitioner is out of Court. 





ARGUMENT* 
<r 


THE FEDERAL POWER COMMISSION CORRECTLY 
DISMISSED PETITIONER'S APPLICATION FOR A 
LICENSE BECAUSE IT WAS BOUND BY THE RESER- 
VATION IN THE TREATY BETWEEN THE UNITED 
STATES AND CANADA WHICH PROVIDED THAT 
CONGRESS, ITSELF, SHOULD AUTHORIZE THE 
PROJECT. 


The reservation in the 1950 Treaty between the United States and 
Canada specifically provides that "...no project for redevelopment of 
the United States share of such waters shall be undertaken until it be 
specifically authorized by Act of Congress". This provision clearly 
prohibits any licensing by the Federal Power Commission unless 
and until Congress should authorize it. And, as the Commission held, 
the Commission had no authority to question the validity of the reserva- 
tion, but was bound by it. 

"We have several times said and have been 
supported by the authorities that we will not deter- 
mine the constitutionality of an act of Congress. 

East Ohio Gas Co., 1 F.P.C. 586, 592; Mississippi 
River Fuel Corp., 2 F.P.C. 170, 175; Central 
Nebraska Public Power and Irr. Dist., 5 F.P.C. 


165, 172; Panitz v. District of Columbia, 122 F. 
2d 39, 41-42 (C.A.D.C.); Todd v. S.E.C., 137 


F. 24 475, 478 (C.A. 6); Engineers Public Service 
Co. v. S.E.C., 138 F. 2d ae 952 (C. A.D. C.); 
Davies Warehouse Company v. Bowles, 321 U.S. 
144, 152-153 (pp. 37, 38, Jt. App.)" 
The action of the Federal Power Commission in dismissing Peti- 
tioner's application for a license was, therefore, proper and necessary. 





* The Court is respectfully referred to an article in Columbia Law Review dealing exclusively with the 
substantive question before the Court in this case. (Lewis Henkin, The Treaty Makers and the Law Makers; 
the Niagara Reservation Vol. 56, No. 8, Col. L. Rev. 1151 (Dec., 1956)). 

The Petitioner had previously obtained from Philip C. Jessup and Oliver J. Lissitzyn, of the faculty 
of Columbia University, a lengthy opinion on the validity of the Treaty reservation. The Petitioner's 
Brief is, in effect, a condensation of that opinion. Mr. Henkin, a lecturer in law at Columbia, directs 
his article solely to an analysis and discussion of thatopinion. Mr. Henkin's article is a thorough treat- 
ment of the issue and should be read in its entirety. 

For the convenience of the Court and the parties, excerpts of the article are set forth in the Appendix 
to this Brief. 





i 
Il. 


THE QUESTION WHETHER IT MAY BE PROVIDED, IN 

A TREATY MAKING INTERNATIONAL WATERS AVAIL- 
ABLE FOR REDEVELOPMENT BY THE UNITED STATES, 
THAT CONGRESS ITSELF SHALL AUTHORIZE SUCH RE- 
DEVELOPMENT, IS A POLITICAL QUESTION TO BE 
DECIDED BY THE POLITICAL BRANCHES OF THE 
GOVERNMENT AND NOT BY THE COURTS. | 


(a) 


THE QUESTION INVOLVED CONCERNS THE TREATY-MAKING 
POWERS UNDER THE CONSTITUTION. AND THE COURTS 
WILL NOT REACH THE CONSTITUTIONAL ISSUE IF THE 
CASE CAN BE DISPOSED OF ON OTHER GROUNDS. 


What we are confronted with in the instant case is an interpretation 
of the treaty-making powers conferred by the Constitution: "He (the 
President) shall have Power, by and with the advice and consent of the 
Senate, to make treaties, provided two-thirds of the Senators present 
concur;..."' (U.S. Const., Art. Il. Section 2) 


The Petitioner has, so far as possible, avoided referring to the 


issue in these terms. The Brief for Petitioner has been carefully pre- 
pared to create the impression that no constitutional issue is involved 
in the question of the validity of the reservation, or at least to minimize 
the importance of the issue. But the fact remains that the issue is one 
of constitutionality. And because it is, the Courts will not reach it if 
the question can be disposed of on other grounds. 


Summarizing this well-established doctrine of the Supreme Court, 
Corwin, in The Constitution of the United States of America (Sen. Doc. 
170, 82nd Cong. 2d Sess., 1953) says (p. 562): 


",,.even when a case involving a constitutional issue 
is presented, the Court has repeatedly stated that it 
will decide constitutional questions only if strict 
necessity requires it to do so. Hence constitutional 
issues will not be decided in broader terms than are 
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required by the precise state of facts to which the 
ruling is to be applied; nor if the record presents 
some other ground upon which to decide the case; < 
nor at the instance of one who has availed himself 

of the benefit of a statute or who fails to show he is 
injured by its operation; nor if a construction of the 
statute is fairly possible by which the question may 
be fairly avoided. Speaking of the policy of avoiding 
the decision of constitutional issues except when 
necessary Justice Rutledge, speaking for the Court, 
declared in 1947: "The policy's ultimate foundations, 
some if not all of which also sustain the jurisdictional 
limitation, lie in all that goes to make up the unique * 
place and character, in our scheme, of judicial re- 

view of governmental action for constitutionality. They 

are found in the delicacy of that function, particularly 

in view of possible consequences for others stemming 

also from constitutional roots; the comparative finality 

of those consequences; the consideration due to the 

judgment of other repositories of constitutional power 

concerning the scope of their authority; the necessity, 

if government is to function constitutionally, for each 

to keep within its power, including the Courts; the 

inherent limitations of the judicial process, arising 

especially from its largely negative character and ‘ 
limited resources of enforcement; withal in the para- 

mount importance of constitutional adjudication in 

our system." (Footnote shows quotation is from 


Rescue Army v. Municipal Court of Los Angeles, 
331 U.S. 549, 571 (1949)). 
(b) 
THE COURTS WILL NOT REACH THE CONSTITUTIONAL 
ISSUE IF THE QUESTION INVOLVED IS POLITICAL RATHER < 
THAN JUDICIAL. 
One of the established grounds upon which the Courts will dispose 
of cases without reaching constitutional issues is that the questions in- 
volved are political rather than judicial -- that they are matters for 
the political branches to determine rather than for the Courts. a 


As stated by Corwin (Constitution of the United States of America, 
supra, p. 471): : 
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"It is not within the province of the Courts to 
inquire into the policy underlying action taken by 
the political departments -- Congress and the Presi- 
dent -- in the exercise of their conceded powers. 
This common place maxim is, however, some- 
times given an enlarged application so as to . 
embrace questions as to the existence of facts 
and even questions of law which the Court would 
normally regard as falling within its jurisdiction. 
Such questions are termed ‘political questions’ and 
are especially common in the field of foreign rela- 
tions. " 


"The province of the Court is, solely, to decide 
on the rights of individuals, not to inquire how the 
executive, or executive officers, perform duties in 
which they have a discretion. Questions in their nature 
political, or which are, by the constitution and laws, 
submitted to the executive, can never be made in 

this Court."" (Marbury v. Madison, 1 Cr. 137, 

170 (1803). 


"A treaty is, in its nature, a contract between 
two nations, not a legislative act. It does not 
generally effect, of itself, the object to be accom- 
plished; especially so far as its operation is infraterri- 
torial; but is carried into execution by the sovereign 
power of respective parties to the instrument. In 
the United States, a different principle is established. 
Our constitution declares a treaty to be the law of 
the land. It is, consequently, to be regarded in courts 
of justice as equivalent to an act of the legislature, 
whenever it operates of itself, without the aid of 
any legislative provision. But when the terms of 
the stipulation import a contract -- when either 
of the parties engages to perform a particular act, 
the treaty addresses itself to the political, not the 
judicial department; and the legislature must execute 
the contract, before it can become a rule for the 
Court." (Foster v. Neilson, 2 Pet. (27 U. S. pace 
314 (1829)). 
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(c) 


THE QUESTION HERE INVOLVED IS A POLITICAL QUESTION, 
NOT A JUDICIAL QUESTION. 


In the instant case , the facts fall squarely into the Fosterv. Neilson . 
language. The Treaty reservation holds the United States’ use of the 
waters in abeyance until Congress performs a particular act, i.e , 
determines who shall develop the hydroelectric potentialities of the 
water made available by the Treaty. And this "addresses itself to the 
political, not the judicial department; and the legislature must execute 
the contract, before it can become a rule for the Court."’ The problem, 
therefore, remains a political one -- beyond the reach of the Courts -- until 
Congress passes a law awarding the license. Then there may be, con- 
ceivably, some justiciable issue under that law. But until then there 


is none. 


The recent case of George T. Huther, et al v. The United States, 
decided by the Court of Claims on November 7, 1956 (case No. 411-52) 
has further statements along these lines. That case was a suit against 
the United States for damage to plaintiffs' land caused by the construc- 
tion of a dam by Canada, partly in American waters. Congress had 
authorized the dam, but had delegated to the Secretary of War the 
power to lay down the conditions for construction. One of the condi- 
tions so imposed -was that if the land of any United States citizen was 
damaged, Canada shall pay such compensation as may be agreed upon 
between Canada and the citizen or as may be awarded "...in the proper 
Court of the United States before which claims for damage may be 
brought.'"’ The Court dismissed the suit because there was no con- 
tract between plaintiffs and United States, and no taking by United 
States. But the Court also noted that it was a political issue over which 
it had no jurisdiction. 


"In fact, the provisions of the act to which reference 
has been made and the conditions which the Secretary of 
War imposed as a part of the granting of the permit, taken 





¢ 


¢ 
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in connection with the facts alleged in the petition, 

show that the function of the United States in connec- 

tion with the entire transaction was a political or 

governmental one, and while it is not technically a treaty, 

it involves questions similar to those that are usually 

handled in the form of a treaty. The claim, therefore, 

is of a nature that can only be handled by other branches 

of the government, and is not one that is committed to 

this Court." , 

It is not contended that the Huther case is factually analogous 

to the instant case. The Huther case is cited as another illustration 
of how carefully Courts approach questions arising under or out of 
international undertakings; how sensitive they are to the necessity 
of avoiding questions which are best left to the political departments to 
handle and decide. And certainly, the decision whether a treaty can 
and should reserve for the Congress the right to deal with the domestic 
effects of the treaty is a question for the treaty-making branches of 
our government to determine. It is purely a political question, and 


one that the Courts cannot deal with. 


Intervenors agree completely with the "guiding principle" quoted 
with approval by the Petitioner: "that the Courts should not so act as 


to embarrass the executive arm in its conduct of foreign affairs" 
(emphasis supplied) (p. 43, Brief for Petitioner, quoted from United 
States v. Curtiss Wright Export Corp., 299 U.S. 304 (1936)). Now 

let us apply this test to the instant case. The Senate insisted upon the 
reservation as a condition of its consent to the Treaty. If the reser- 
vation is struck down, the Senate may be expected to maintain that it 
has not consented and therefore there is no Treaty. What happens then? 
We would not want to project ourselves into that chaotic situation -- but 
it can be definitely stated that nothing would prove more embarrassing 
to the executive in its conduct of foreign affairs. 


Petitioner would have us believe (p. 42, Brief for Petitioner) that 
the fact that both Congress and the Executive have considered the reser- 
vation to be in effect these past six and one-half years is irrelevant. 
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Yet the law is clear that it is for the executive branch to determine 
whether specific treaty provisions have lapsed or remain in effect 
(Charlton v. Kelly, 229 U.S. 447 (1913)). Although in that case no 
attack was made upon the constitutionality of the treaty provisions, on 
the basis of that ruling, why is it not also within the province of the 
political departments to determine whether a reservation, such as the 
one in this case, is in effect? Is not the one consideration as "political" 


as the other? 


Certainly, as the Petitioner itself observes (p. 48, Brief for 
Petitioner), ‘The practise of the parties in carrying out a treaty is 
persuasive evidence that the treaty is in full force and effect. See 
Ivancevic v. Artukovic, 211 F. 2d 565, 573, 474 (9th Cir. 1954); 
Terlinden v. Ames, 184 U.S. 270, 285 (1902)." The practice of the 
parties in the instant case has been consistently based upon the Treaty -- 
and every part of the Treaty, including the reservation. It constitutes 


most persuasive evidence that the entire Treaty is in effect. 


Petitioner, in its advocacy of interference with the political 
departments in their treaty-making powers and functions, has com- 
pletely lost sight of a most important point. In attempting to limit the 
treaty-making power by requiring advance Congressional action when 

the Senate feels as strongly as it did in this case, it forgets that Congress 
can always alter, afterwards, through legislation, the domestic effects 

of a treaty. In other words, where it is believed that a treaty provision 
is unwise or undesirable, Congress can legislate on the subject. 


",,.a treaty may be repealed by Congress at any time, 
as there is no principle of law more firmly established 
by the highest court of the land than that, while a treaty 
will supersede a prior act of Congress, an act of Congress 
may supersede a prior treaty. The latest expression con- 
trols, whether it be a treaty or an act of Congress. There- 
fore, if it be conceivable that a President, with the con- 
currence of two-thirds of the Senators, should make a 
treaty subversive of the rights and liberties of the people, 
a Congress would be elected pledged to repeal it."" (U.S. 
v. Thompson, 258 Fed. 257, 268 (1919)). 
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And that this is the proper way to correct such a Situation was 
attested to by Attorney General Brownell in Hearings on Senate Joint 
Resolutions 1 and 43, before the Senate Judiciary Subcommittee (83rd 
Congress, ist Sess., 1953), when he said: 

"Finally, in an extreme case, there stands as a 
check on the President and Senate the power of Congress, 
by subsequent statute, to override the treaty in so far 
as its effect on domestic law is concerned." _ (Hearings, 
p. 922). 

There is no reason, compelling or otherwise, to write into the 
Constitution the limitation which the Petitioner would have this Court 
do in the instant case -- if the Congress does not approve of a reserva- 
tion, it can repeal or alter it by statute. And this can be done without 
impeding the treaty making process, and without having the Courts 
invade the political areas of government. 


The Petitioner also speaks of the power of the Courts to "interpret" 
laws and treaties, from the standpoint of municipal law (Brief for Pet., 
p. 43). There is no dispute on this point -- but the point is not involved 
in the instant issue. What we have here is treaty language that is so 
clear and unambiguous that it needs no interpretation. What is left 
for the Courts in this case is merely to apply the treaty language -- and 
to dismiss the Petition. 


Clearly, whether there can be, under the constitution, a valid 
treaty provision of the instant type, and whether there should be such 
a provision, are political questions, solely for the legislative and execu- 


tive branches to determine. 


For this reason, the Petition should be dismissed forthwith, without 


even reaching the substantive issue. 
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Ill. 


PETITIONER CANNOT, AT THE SAME TIME, INVOKE 

THE TREATY SO AS TO OBTAIN THE USE OF THE NIAGARA 
WATERS FOR HYDROELECTRIC GENERATION, AND YET 
ATTACK ANOTHER PART OF THE TREATY AS INVALID. 


A party who claims the benefit of a law will not be permitted to 
question the validity of any part of it. 
"... constitutional issues affecting legislation 
will not be determined. . at the instance of one... who 
had availed himself of its benefit..."" (Rescue Army 


v. Municipal Court of the City of Los Angeles, supra, 
p. 569). 


"The Court will not pass upon the constitutionality 

of astatute at the instance of one who has availed 

himself of its benefits." (Ashwander v. T.V.A., 

297 U.S. 288,348 (1936)). 

Another case in point is that of Electric Co. v. Dow (166 U.S. 

489 (1897)), involving a suit for damages for the taking of land for a 
dam. The statute allowed the parties to elect to have a jury trial, but 
also provided that in such cases 50% could be added to jury's assess- 
ment. The parties asked for a jury trial. The landowner asked that 
50% be added to jury's verdict. The company objected that this was 
illegal -- that this part of the statute was unconstitutional. The Court 
held that the Company could not question the validity of the statute, since 
it had invoked the statute for the jury trial. (See also: St. Louis Malleable 
Casting Company v. George C. Prendergast Construction Co., 260 U.S. 469 
(1923); Booth Fisheries Co. v. Industrial Commission of the State of 
Wisconsin, 271 U.S. 208 (1926)). 


The case of Federal Power Commission v. Colorado Interstate 
Gas Co., 348 U.S. 492 (1955), is also in point. In approving a merger, 
FPC had included a provision on how certain costs should be handled. 


The Company accepted the merger order and proceeded with the merger. 
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Later, in rate proceedings, the Company objected to FPC handling 
those costs as provided in the merger order. The decision actually 
turned upon the failure of the company to preserve the issue properly 
before the Commission in the merger proceedings. But the Court 
stated (p. 502): | 
“After the merger was approved on that condition, 
respondent sought no review of it. On the other hand, 


respondent consummated the merger and has enjoyed 
its benefits ever since. It cannot now be allowed to 


attack an officially approved condition of the merger 
while retainin at the same time all of its benefits. ‘ 

The case of Wall v. Parrot Silver & Copper Co. » 2440.8. 407 
(1917) is very much in point. In that case, defendant corporation sought 
to dispose of all of its assets on the basis of a two-thirds vote of its 
stockholders, as provided by Montana statutes. The statutes also pro- 
vided that a dissenting stockholder must be paid for his stock,and set 
up procedures for determination of the fair value of the stock when the 
parties could not agree. Plaintiffs were dissenting stockholders and 
had begun proceedings, as provided by the statutes, for the valuation 
of their stock. They also brought this suit, attemipting to set aside 
the sale asfraudulent and as based on unconstitutional statutes. 


The Court stated it could dismiss the appeal on the ground that 
the allegations of fraud were not substantiated, but it preferred not to 
do this. Instead, it affirmed the lower Court: "for the reason that the 
appellants, by their action in instituting a proceeding for the valuation 
of their stock, pursuant to these statutes, which is still pending, 
waived their right to assail the validity of them" (p. 411). 


This is our case. The Petitioner is in the position of seeking to 
rely on the Treaty and yet of attacking the validity of the Treaty reser- 
vation, of an officially approved condition of the Treaty. Without the 
Treaty, there is no water available for hydroelectric generation and 
nothing to license. The Petitioner must therefore rely upon the Treaty 
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as the basis for its license application. But in so doing the Petitioner 
loses all standing to question the condition upon which the Senate predi- 
cated its consent to the Treaty and which is an integral part of the Treaty. 


For this reason, the constitutional issue here involved cannot be 
determined at the instance of this Petitioner and the Petition should be 


dismissed. 


IV. 


THE TREATY RESERVATION IS A VALID EXERCISE OF 
THE TREATY-MAKING POWER BESTOWED BY THE 
CONSTITUTION. 


(a) 


PETITIONER MUST PROVE THE RESERVATION IS UNCONSTITUTIONAL 
BEYOND ALL REASONABLE DOUBT TO PREVAIL. 


If the Court does reach the substantive issue, it reaches the issue 
of the constitutionality of the Treaty reservation. And the question of 
the constitutionality of a law or of a treaty, is one of the most delicate 
to come before our Courts. In sucha case the Courts are being asked 
to strike down the action of both the executive and legislative branches 
of the government. This is not to be done lightly. Therefore the party 
challenging the constitutionality of a law has a very heavy burden to 


meet. 


In the first place, as has been demonstrated, the Court will do 
everything possible to avoid passing upon the constitutional question. 
If there is any other way of disposing of the case that other way will 
be taken. (Rescue Army v. Municipal Court of the City of Los Angeles, 
(supra)). 

If there is no other way -- and the Court must face the issue of 
constitutionality - the Court will require that it be clearly and unques- 
tionably proved that the law is unconstitutional. If there is any doubt 
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whatsoever, if there is any interpretation which will enable the Court to 
uphold the validity of the law in question, the law will be upheld. 


",..no act of legislation will be declared void 
except in a very clear case, or unless the act is 
unconstitutional beyond all reasonable doubt. Some- 
times this rule is expressed in another way, in the 
formula that an act of Congress or a State legislature 
is presumed to be constitutional until proved otherwise 
"beyond all reasonable doubt'."" (Corwin, Constitution 
of the United States of America, (supra, p. 563). 


See also: Ogden v. Saunders, 12 Wheat. 213 
(1827); Providence Bank v. Billings, 4 Pet. 514, 
439 (1830) (argument of counsel); Legal Tender 
Cases, 12 Wall. 457 (1871); Madden v. Kentucky, 
309 U.S. 83 (1940); Alabama State Federation of 
Labor v. McAdory, 325 U.S. 459 (1945)). 


Although Corwin speaks of statutes, the same rule applies to 
treaties, since treaties, like statutes, are the law of the land and stand 





on the same level as statutes. (U.S. Const., Art. VI; Foster v. Neilson, 
supra; Whitney v. Robertson, 124 U.S. 190, 194 (1888)). 


Thus it is that no treaty or treaty reservation has been invalidated 
by the Courts. Therefore, if this issue is reached in the instant case, 
Petitioner must shoulder a heavy burden indeed. It cannot satisfy its 
burden by merely raising the question. It must prove “beyond all 
reasonable doubt" that the reservation is unconstitutional. 


The Petitioner has made a rather ingenious attempt to avoid the 
constitutional issue by reasoning that the reservation is not part of the 
Treaty. The Petitioner argues that treaties may deal only with inter- 
national matters; the reservation relates solely to a domestic matter; 
therefore, the reservation is not part of the Treaty and, at least in- 
ferentially, no constitutional question is involved. It is submitted 
that this reasoning is wrong in inception, method and conclusion. The 
starting point must be with a Treaty reservation because that is what 
we have. The Senate insisted upon it, the President accepted it, 
Canada was told it had to agree to it, Canada did agree to it, it was 
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included in the final draft and it was proclaimed to be part of the 
Treaty. Thus, the reservation is clearly part of the Treaty, and the 
question is solely whether this part of the Treaty is valid, whether 


it is a proper use of the treaty-making power bestowed by the Constitu- 


tion -- or whether it is unconstitutional. 


What has been provided by this reservation which makes the 
reservation unconstitutional "beyond all reasonable doubt"? The reser- 
vation merely reserves for Congress itself the decision on what shall 
be done with this natural resource which has been made available through 
the Treaty. That Congress has the right to make such a determination -- 
with or without the Treaty -- is admitted by all parties to the instant 
dispute. In fact, the tenor of Petitioner's complaint is that only Congress 
could act in the premises, and that the Senate could not even reserve 
that right for Congress -- that since only Congress could act, only 
Congress could reserve the right to act. 


(b) 


THE RIGHT TO INCLUDE A RESERVATION OF THE INSTANT TYPE IS 
A NECESSARY PART OF THE TREATY-MAKING POWER. 


Petitioner is attempting to establish a new principle for the treaty- 


makers -- and it is a principle that would seriously impair the treaty- 
making power. The Petitioner would have this Court hold that a treaty 
reservation cannot reserve unto the Congress itself the right to decide 
what should be done with respect to the domestic results of the treaty. 
It would establish the principle that if the Senate and the executive 
department feel that certain domestic results of the treaty should be 
dealt with by the Congress, those anticipated results must be dealt 
with before the treaty is consummated. This would produce, in many 
circumstances, an obstacle that could destroy the treaty making power 
of our government. 
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Let us examine the situation in the instant case. More than six 
years have passed since the Treaty was entered into, and the Congress 
still has not determined who shall use the Niagara waters for the genera- 
tion of electricity. If the position of the Petitioner were the law, and 
the Senate felt, as it did in this case, that it did not want to enter into 
this Treaty with Canada unless the Congress itself could decide who 
would use this water for hydroelectric generation, then it would have 
had to withhold consent to the Treaty until Congress had acted. This 
could have had a very harmful effect upon our relations with Canada, 
because it could have prevented Canada from using these waters for 
the generation of electricity, even though that use could not possibly 


harm our interests. 


Yet that is what the position of the Petitioner means, not only 
for this case, but for any similar case. It would mean that the treaty- 
making power of our government would be seriously hampered. It 
would produce a political result which our Courts have always avoided. 


If we project this principle into the general treaty situation, it 
becomes even more obvious that it could, in many cases, be destructive 
of the treaty-making power. Suppose that the Senate were to withhold 
its consent, in any case of this type, until Congress had first acted. If 
there was any great delay before Congress acted, the Situation might 
change so that a new treaty must be negotiated. Then, of course, new 
Congressional action would be required; etc. : 


Then, again, in this day of amazing scientific innovation, suppose 
this country wished to enter into a treaty calling for joint scientific 
experiments, to be performed on United States government land, which 
might tremendously improve the fertility and productivity of that land. 
The Senate, not being certain of what the results of that experimentation 
will be, and not wanting those lands to be disposable under existing law, 
but desiring instead that Congress should take a new look at the situation 
after the experiments are completed, would not want to consent to the 
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treaty without a reservation of the type in question. Is that kind of treaty 
to be delayed - and perhaps not consummated at all - by the adoption of 
Petitioner's new principle? Are all such treaty negotiations to be thus 


placed in jeopardy? Is the House of Representatives to be thus given 
a kind of veto power over treaties? The treaty-making power is not to 
be so circumscribed. 


Indeed so important do the Courts consider the treaty making power 
that the Supreme Court has upheld as valid an implementing law under 
a treaty, although the law might have been held unconstitutional without 
the treaty. (Missouri v. Holland 252 U.S. 416 (192Q)). In that case the 
treaty was with Great Britain and prohibited the killing of migratory birds 
at all seasons, and provided the governments would pass laws to carry 
out the treaty. Such a law was passed by Congress and it gave the 
Secretary of Agriculture the right to make regulations. The State of 
Missouri claimed that both the treaty and the statute were void as 
unconstitutional interference with rights reserved to the States. An 
earlier act of Congress on the subject, before the treaty, had been held 


unconstitutional in two lower Court decision. 
At page 433, Mr. Justice Homes says: 


"Whether the two cases cited were decided 
rightly or not, they cannot be accepted as a test 
of the treaty power. Acts of Congress are the 
supreme law of the land only when made in pur- 
suance of the Constitution, while treaties are 
declared to be so when made under the authority 
of the United States. It is open to question whether 
the Authority of the United States means more than 
the formal acts prescribed to make the convention. 
We do not mean to imply that there are no qualifica- 
tions to the treaty making power; but they must be 
ascertained in a different way. It is obvious that 
there may be matters of the sharpest exigency for 
the national well-being that an act of Congress 
could not deal with, but that a treaty followed by 
such an act could, and it is not lightly to be assumed 
that, in matters requiring national action, ' a power 
which must belong to and somewhere reside in every 
civilized government’ is not to be found." 
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The treaty and statute were upheld. This is how important the 
treaty making power is considered to be by the Supreme Court - im- 
portant enough to enlarge the powers of Congress. 


Granted that the facts of Missouri v. Holland are not analogous 
to the facts in the instant case, yet that case is most persuasive in 
the premises. For whereas it was there held that a treaty could even 
enlarge the legislative power of Congress, what we have here is 
merely a preservation for Congress of the opportunity to do later that 
which it already had the power to do under the Constitution. 


What the Senate did in this case was a logical and necessary act 
in the circumstances. It was the only way in which it could permit the 
Treaty to go into effect and yet not bring about a domestic result that 
it did not want. The Treaty reservation merely was a buying of time 
for Congressional action, without permitting the domestic problem to 
interfere with the proper solution of the international problem. The 
Senate merely reserved unto the Congress the right to do that which the 
Congress can always do and in such a manner as to allow Congress the 
time needed to make the decision in its own way. 


This is what the Petitioner claims the Court is compelled to hold 
unconstitutional. It is submitted that, if any compulsion exists, it is 
a compulsion to uphold and encourage such actions. | 


(c) 
THE RESERVATION DOES NOT AMEND THE FEDERAL POWER ACT, 
BUT IT WOULD STILL BE CONSTITUTIONAL IF IT DD. 
The argument of the Petitioner is based upon the premise that the 
reservation was an attempt to amend the Federal Power Act and cir- 
cumscribe the powers of the Federal Power Commission. Such is not 


the case. There is not a single function or power of the Commission 


which has been changed by the reservation. Before the Treaty, FPC 
had no powers over the waters made available by the Treaty. Now, after 
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the Treaty, it has the exact relationship to those waters that it had 
before. FPC's powers, with respect to the waters here involved, have 
not been changed in any way. There has been no amendment of the 
Federal Power Act. 


Actually, of course, even if, arguendo, it were conceded that the 
reservation did amend the Federal Power Act, the proper reply must be 
"so what?" Treaties, like statutes, are the "supreme law of the land”. 
(U.S. Const., Art. VI) And a Treaty will supersede a prior act of 
Congress if it conflicts with it. 


"...it is doubtless true that a treaty would be 
deemed to supersede a prior act of Congress if clearly 
in contravention of the agreement." (Hyde, International 
Law (1922), Vol. II, p. 49) 


*... By the Constitution a Treaty is placed on the 
same footing and made of like obligation with an Act of 
Legislation. Both are declared by that instrument to 
be the supreme law of the land, and no superior efficacy 
is given to either over the other. When the two relate 
to the same subject, the Courts will always endeavor to 
construe them so as to give effect to both, if that can 
be done without violating the language of either; but if 
the two are inconsistent, the last one in date will 
control the other, provided always the stipulation of 
the Treaty on the subject is self executing." (Whitney 
v. Robertson, supra. _ (See also: 
Crandall, Treaties, Their Making and Enforcement 
(2ded. 1916), p. 161; Charlton v. Kelly, supra; 
Cook v. United States, 288 U.S. 102 (1933)). 
Many treaties cause domestic results in contravention of existing 
domestic laws -- and to the extent that they do, they may alter the effect 
of existing laws. Extradition treaties contravene existing domestic law. 


So do treaties affecting trademarks and patents; or settling boundary 
disputes; or ceding land; or granting rights of inheritance. 

















It is idle to speculate what would be the legal standing of a reser- 
vation which was not in any way related to the subject matter of the 
treaty; or which created new substantive law unrelated to the treaty; 
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or which gave the licensing power to a person or agency unequipped to 
perform the function; or which was not accepted by the other party to 
the treaty. These are speculations on situations completely unrelated 
to the instant case. Here, by a reservation to a treaty creating a new 
natural resource, the Senate, and the President, and Canada, have 
agreed that the law-making branch of our government, with the con- 
currence of the President, shall decide who should develop the resource 
thus created. There could be no better example of the proper use of 
the treaty making power. 


(d) 


THE DEFINITION OF THE TERM “RESERVATION” IS UNIMPORTANT. 
ALL THAT IS IMPORTANT IS THE FACT THAT THE PROVISION IS 
PART OF THE TREATY. 
The Petitioner has gone to great lengths, in its Brief, to define 
the term "reservation". It is submitted that that discussion is completely 


irrelevant to the instant question. The Senate chose to call the condition 





it attached a "reservation". Whether or not that was the best terminology 
might be the subject of an interesting discussion on semantics, but it 

does not -- it cannot - alter the essential fact that the reservation is part 
and parcel of the Treaty as finally made and executed. As such, it is as 
binding as though it had been included in the body of the Treaty and in 

the original draft of the Treaty. 


"For it is too plain for argument that where one 
of the parties to a treaty at the time of its ratification 
annexes a written declaration explaining ambiguous 
language in the instrument or adding a new and distinct 
stipulation, and the treaty is afterward ratified by the 
other party with the declaration attached to it, and the 
ratifications duly exchanged -- the declaration thus 
annexed is a part of the treaty and as binding and 
obligatory as if it were inserted in the body of the 
instrument. The intention of the parties is to be gathered 
from the whole instrument, as it stood when the ratifi- 
cations were exchanged. (Emphasis supplied) (Doe v. 
Braden, 14 U.S. (16 How.) 635, 656 (1853)). 
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The Petitioner falls into its error by attempting to perform a 
delicate surgical operation upon the Treaty. The Petitioner would 
cut the Treaty into separate parts and keep what it likes and reject 
what it does not like. This it cannot do. The Treaty is the entire 


agreement and must be considered as such. 


The Petitioner would have the Court declare that the Senate was 
merely making a declaration of policy which has no effect. This posi- 
tion cannot be maintained in the face of the strong evidence that the 
Senate would not have consented to the Treaty without the addition of 
this reservation and Canada was informed that its acceptance of it 
was required. (Intervenors' Counter Statement of the Case). 


(e) 
THE SENATE, BY INSISTING ON THE RESERVATION, WAS FOLLOWING 


A WELL ESTABLISHED POLICY OF CONGRESSIONAL CONTROL OVER 
AREAS OF GREAT SCENIC BEAUTY. 


The Senate, in this instance, was following a well established 
Congressional policy to have Congress, and not FPC, decide on how 
‘areas of great scenic beauty should be treated. So consistent has this 
policy been, that it was logical, if not necessary, for the Senate to 
reserve the decision in this instance for the entire Congress. 


Thus, by the Act of March 3, 1921 (41 Stat. 1353; Historical 
Note, 16 U.S.C.A. p. 588), FPC was divested of its authority to 
issue licenses for projects within existing national parks and monu- 
ments. Then, by the 1935 Amendment to the Federal Power Act (49 


Stat. 836; Historical Note, 16 USCA p. 584) the Commission's licensing 


power was removed completely from national parks and monuments. 
Congress has consistently followed this pattern: Hawaii National Park, 
May 1, 1922, 42 Stat. 503; June 20, 1938, 52 Stat. 781; 16 USCA 391 
b-11. Shenandoah National Park, May 22, 1926, 44 Stat. 616, as 
amended; 16 USCA 403 b. Great Smoky Mountains National Park, 

May 22, 1926, 44 Stat. 616, as amended; 16 USCA 403 b. Mammoth 


a 
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Cave National Park, May 25, 1926, 44 Stat. 636, as amended; 16 USCA 
404 b. Mount Ranier National Park, May 28, 1926, 44 Stat. 669; 

16 USCA 108. Rocky Mountain National Park, June 9, 1926, 44 Stat. 
714; 16 USCA 197. Yosemite National Park, May 9, 1930, 46 Stat. 265; 
July 9, 1937, 50 Stat. 486; 16 USCA 47f. Grand Canyon National Park, 
February 25, 1927, 44 Stat. 1240; 16 USCA 221 b. Lassen Volcanic 
National Park, April 26, 1938, 45 Stat. 466, as amended; 16 USCA 

204 b. Acadia National Park, January 19, 1929, 45 Stat. 1083; 16 
USCA 342 b. Grand Teton National Park, February 26, 1929, 45 

Stat. 1316; 16 USCA 406 b. Other legislation has limited the activities 
of the Commission in Yellowstone National Park, Sequoia, Carlsbad 
Caverns, Bryce Canyon, Isle Royal, Everglades, Big Bend, Cape 
Hatteras National Seashore and Tahoe National Forest. 


The latest declaration of Congressional policy may be found in the 
Colorado River Storage Project legislation (S. 500, H.R. 3383, 84th Cong., 
2d Sess.), which passed the House only after it was amended to read: 

"It is the intention of Congress that no dam or reser- 
voir constructed under the authorization of this Act shall 
be within any national park or monument." 

Thus, in the matter of electric power projects to be constructed 
in areas of great scenic beauty, Congress has provided that it be autho- 
rized by special legislation and has not left it to FPC under the latter's 
general licensing powers. : 


This legislative history shows that it was incumbent upon the 
Senate to insist upm the Treaty reservation. 


We cannot leave this part of the discussion without noting an in- 


teresting and rather ironic twist in events: when the Treaty was before 
the Senate in 1950, the Petitioner could not have applied for or accepted 

a license for the Niagara development, because its enabling act in New 
York gave it authority only for the St. Lawrence project. Had there 

been no reservation, or if the Petitioner is correct in its present position, 
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a private company could have gone before the Commission and have ob- 
tained the license. The reservation was a buying of time not only for 
Congressional decision and action, but for action in New York to qualify 
the Power Authority for this purpose. And in 1951, more than a year 
after ratification of the Treaty, the Power Authority Act was amended 
to empower the Petitioner to accept a license for the Niagara develop- 


ment. Thus, the Petitioner is now attacking the validity of the provision 


which preserved for the Petitioner the opportunity to obtain the license 


through Congressional authorization. 


(f) 


THE RESERVATION IS A VALID AND COMMENDABLE USE 
OF THE TREATY-MAKING POWER. 


It is submitted that what the Senate did in the instant case is a 
commendable exercise of its treaty-making powers. The Senate could 
have refused to consent to the Treaty, thereby accomplishing nothing 
for our country -- or the Petitioner -- and damage our relationship 
with Canada. It could have consented to the Treaty without condition 
or reservation, which would have satisfied Canada, but which would 
have deprived the Congress of the opportunity to pass on this important 
matter -- or would at least have compelled almost immediate action 
by Congress -- and would also have deprived the Power Authority of 
the State of New York of the opportunity of obtaining the license it now 
seeks. It could have specifically named the party which should have 
the license, as was attempted in 1929, and thereby also deprive the 
Petitioner of the opportunity, since the Petitioner had no authority to 
accept a license at that time. Or it could do what it did do -- and thus 
satisfy our international obligations, while still preserving for the 
entire Congress the right to determine this important question. 


It was clearly a proper use of the treaty making power. 
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(g) 


IF THE RESERVATION IS STRUCK DOWN, THE ENTIRE TREATY 
FALLS. 


Although it seems clear that the reservation is valid, if it should 
be held invalid it would vitiate the entire Treaty -- and that would put 
Petitioner out of Court. 


It must be kept in mind that a treaty is a contract between nations. 
(Edye v. Robertson, 12 U.S. 580, 508 (184); Whitney v. Robertson 
(supra): Foster v. Neilson (supra). For this reason, whether we con- 
sider the reservation as an important contract provision, which it is, 
or as the sine qua non condition to this country's agreement, which it 
was, the reservation is a foundation stone supporting the entire treaty - 
and if it is destroyed the treaty falls. : 


The Petitioner argues that the reservation cannot be considered a 
contractual provision because it pertains only to domestic matters and 
because Canada so declared in agreeing to it. There is no merit in this 
contention. 


If, for whatever reason, Canada should become interested in this 
provision being followed -- if, for example, it should suddenly become 
interested in who develops the hydroelectric facilities on the American 
side and should want Congress to make that decision i then certainly 
it would have every right to insist that this Government adhere to its 
Treaty commitment. The fact that Canada disclaimed interest in the 
reservation, and agreed to it only because that agreement was required 
by this Government, does not alter the fact that the provision was made 
part of the contract. And since it is part of the contract, it must be 
adhered to without regard to the reasons for its inclusion. 


Intervenors have searched diligently, but they have been unable 
to find any authority for the proposition -- here espoused by the Peti- 
tioner -- that a contract provision is meaningless and ineffective be- 
cause it was included only at the insistence of one of the parties and 
the other party disclaimed interest in it at the time of its inclusion; or 
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that clear statutory language(and, as previously established,a treaty 

must be viewed as a statute) may be disregarded because one of the bodies 
of Congress disclaimed interest in the provision and agreed to its in- 
clusion only at the insistence of the other body. 


Indeed, whatever law there is on this general subject is clearly 


to the contrary for it is well established that when the statutory language 
is clear and unambiguous the Courts will not look beyond that language 
but will apply it as written. (U.S. v. Shreveport Grain & Elevator Co., 
287 U.S. 77, 83 (1932); Pennsylvania Railroad Company v. International 
Coal Mining Co., 230 U.S. 184, 199 (1913)). 


It is not, therefore, correct to say, as the Petitioner says, that 
the reservation is not part of the Treaty contract. It is clearly part of 
the Treaty contract -- and it is an essential part of it. 


Furthermore, the reservation was stipulated as the condition of 
the Senate’s consent and of the President's agreement. It was accepted 
by Canada on those terms. If this condition is now struck down, there 
is no agreement. There is no Treaty. And without the Treaty, no water 
is available, there is nothing to license, and Petitioner's case falls. 


The Petitioner relies upon the case of New York Indians v. United 
States, 170 U.S. 1 (1898) as authority for the proposition that a treaty 
may be and remain in effect even though a reservation to the treaty is 
held to lack effect. The case does na so hold. In that case the reser- 
vation referred to would limit the rights of the other nation; yet the 
reservation was not accepted by the President, it was not included in 
the treaty, it was not even communicated to the other nation, and it 
was never accepted by the other nation. Therefore, held the Court, it 
could not affect the obligations or rights of the other nation. 


That was not a reservation to the treaty. It was at most a requested 
reservation, and the request was rejected by the President. In the instant 
case, the reservation was accepted by the President, and by Canada. 
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And the reservation was made part of the Treaty. There is no support 


or solace for the Petitioner in the New York Indians case. Rather, the 
law is as stated by one of the authorities relied upon by the Petitioner - 
David Hunter Miller. : 


As stated by Miller, Reservations to Treaties (1919), at p. 160: 


"The conclusion reached on the subject is that 
reservations to a treaty of whatever nature, require 
assent of the other signatory power or powers, and 
that in the absence of such assent the treaty is not in 
force as between the declarant and powers which have 
not so assented; for the reservation made by the de- 
clarant is a part of the agaeement of that power and 
acceptance of the whole agreement by the other party or 
parties thereto is essential". (emphasis in the original) 


And again, at page 76, Miller says: : 
"One conclusion supported by all of the foregoing 


precedents is that the declaration, whether in the 
nature of an explanation, an understanding, an inter- 


pretation, or reservation of any kind, must be agreed 
to by the other Party to the Treaty". (emphasis in 
the original) | 
Here, in the instant case, we have assent required and given. We 
have all the essentials of contract and international law. The reservation 


cannot be separated from the Treaty and struck down without destroying 
the Treaty. And destruction of the Treaty destroys Petitioner's case. 


CONCLUSION 


It is submitted, therefore, that: 


1. The Federal Power Commission properly dismissed Petitioner's 
application, for the reason that the Commission was bound to do so 
under the reservation. 
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2. The question here presented to the Court is a political one, 
to be determined by the political departments to which the treaty-making 
powers are committed by the Constitution, and not by the Courts. 


3. The Petitioner cannot question the validity of one part of the 
Treaty - the reservation - while seeking the benefits of other parts of 
the Treaty. 


4. The substantive question should not be reached, but if it is 
it should be held that the reservation was a valid use of the treaty- 
making power, that it is in effect and that it is binding upon the Federal 


Power Commission. 


Therefore, the decision of the Federal Power Commission should 


be affirmed and the Petition dismissed. 


Respectfully submitted, 


LAWRENCE POT AMKIN 


615 Perpetual Building 
Washington 4, D.C. 


Counsel for Intervenors 
(Rural Electric Distribution Cooperatives) 
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APPENDIX 7 

Excerpts from The Treaty Makers and The Law Makers: The Niagara 
Reservation, by Louis Henkin, Columbia Law Review, Vol. 56, No. 8 
(December, 1956). | 

"No treaty of the United States nor any provision in a treaty has 
ever been declared invalid by the courts of the United States. No 
‘reservation’ by the Senate in giving advice and consent to the ratification 
of any treaty has ever been declared invalid and disregarded by any 
court of authority in the United States. No authoritative voice, so far 
as has been determined has previously suggested that conditions imposed by 
the Senate on the effectiveness of any treaty need not be respected." 

*x cs * aK , * > 

"Whatever the event, it appears desirable that the opinion of the 
Authority should not remain unquestioned as the only view expressed 
publicly on the constitutional issue. I believe that the position taken is 
hardly inevitable; that the argument to support it is based on premises 
about the treaty power not articulated or examined; and that nothing in 
the Constitution, in the history of its framing, in the philosophy and 
patter of government which it established, in the development, mutual 
or several, of the various constituent elements which comprise the federal 
system, or in the needs or rights of the states, of the Congress, or of 
the Executive requires the suggested limitation of the power oi the 
Senate and the President." | 

* * * * : ae 

"The argument does not satisfy. One can agree with much of what 
is said about treaties and the scope of the treaty power without being able 
to accept its relevance to the Niagara reservation. Assumptions, unstated 
and unexamined, must be made if the chain of argument is to reach the stated 
conclusion. It is the leap to the conclusion that is most troubling, 
and we might therefore begin at that end. | 

"It might be useful first to restate, or at least to re-examine, 
the particular formulation of the conclusion of the Power Authority. 
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The Authority may have sensed a difficulty for it apparently found it 
necessary to lend a dramatic characterization to the action of the Senate; 
the 'reservation' is declared ‘invalid as an attempt to amend or repeal in 
part the Federal Power Act.' 'To repeal the Federal Power Act’ in whole 
or in part does not seem the obvious way to describe what the Senate sought 
to do or thought it was doing. In fact, nothing was repealed. The pro- 
visions of the Federal Power Act apply today to exactly the same areas, and 
to the same portion even of the Niagara waters, as before the treaty. 

"What did the Senate do? The Senate Foreign Relations Committee 
was considering a treaty which would grant to the United States the 
right to divert for power tremendous quantities of additional water flow. 
The Senators were aware that whether one plan or agency or another was 
used for development of this water power would be of considerable impor- 
tance to various groups and interests, private and public. The Senators 
were aware that the method of development was fraught with controversy. 
They were also aware that the Federal Power Act, in its basic character 
enacted thirty years earlier, would automatically apply its scheme of 
regulation and development to the new waters now being acquired by treaty 
by the United States. Was it in the national interest that the system oi 
the 1920 Federal Power Act should apply in the circumstances of 1950 
to these large newly acquired resources of the United States? To this 
the answer of the Senate Foreign Relations Committee, and later ofa 
unanimous Senate, was in effect: "We do not know. Let the question be 


examined anew. We do not wish that our action in approving this 


treaty shall automatically compel a particular solution as a result of an 

old law on the statute books. The Congress has seen fit in other, numerous 
instances to bar the operation of the Federal Power Act and to make special 
provision for developing power resources. We who are now engaged 

in acquiring by this treaty new resources for the United States cannot 
assume that Congress wishes to deal with these resources in a par- 

ticular way established in a different time for different circumstances. 
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The Korean War has aroused us to the need of a tremendous defense effort, 
and the "Niagara River furnishes the greatest concentration of hydro- 
electric power potential in the United States. The scenic beauty of a great 
American institution is also involved. Let the Congress decide later whether 
it wishes that the scheme and instrumentality of the 1920 act shall apply 

to these waters also, or whether some different system and a different 

body shall dispose of and regulate these waters." 

cS x ae ae aK a 

"A court would presumably be at least as diligent and as 
ingenious in upholding the constitutionality of a treaty provision as courts 
have been in upholding the constitutionality of congressional legislation. 

A treaty is a contract between nations. But does this definition entail the 
stringent limitations sugggested? Parties have seen fit to put into con- 
tracts the widest variety of provisions, practical or whimsical. States 
have room for wide choice in their contract provisions as do private 
parties; and, as in the case of private parties, there will be provisions 
entirely for the benefit of one, usually exchangedfor provisions for the 
benefit of the other. ! 

"A provision has been proposed by the Senate, adopted by the Pre- 
sident, and accepted by Canada, the other party to the treaty. All have 
stated and assumed that this provision has become part of the treaty; and 
the exchange of ratifications as well as the proclamation of the treaty 
in the United States state that it is part of the treaty. It may be treated, 
as all would probably admit, as though it had been written into the 
treaty originally. There is, therefore, a heavy burden on those who chall- 
enge the constitutionality of such a provision to show that it is clearly 
outside the scope of the treaty power and that there is no basis on which 
it can be justified as within the power of the President and the Senate. 

Even adopting the substance of their argument, have opponents of the re- 
servation successfully carried this burden? I think that they have not. 

"It is not suggested that one could not imagine a situation where another 
nation conspired with the President of the United States and the Senate 
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to abuse the treaty power and to put into the form of a treaty something 
which is not at all contractual in character. When, however, the 

States have entered into what is clearly a proper treaty, it should take 

the clearest kind of irrelevance to the contract between them, the clearest 
kind of abuse of the form of a treaty for an unrelated purpose, to warrant 


the suggestion that a provision is not proper to the treaty and is, there- 


fore, beyond the treaty power." 

oe *  d * K * 

"A treaty is a contract between nations. One may accept that def- 
inition here without question or qualification, recalling how various may 
be, and have been, the character and purposes of contract provisions, 
private or international. The Niagara reservation can be justified as a 
proper contract provision. It is clear also, as in the arbitration and ex- 
tradition treaties cited -- and in others discussed below -- that United 
States treaties have frequently included provisions that did not have an 
element of international obligation. But they related to the subject and 
purposes of the treaty and its implementation -- as does the Niagara 
provision -- and the validity of these provisions as the law df the 
land has been accepted. One can readily agree that some hypothetical 
provisions injected into a treaty might constitute an invalid abuse of the 
treaty power. That has not happened here. 

"The previous discussion suggests that those who challenge the 
Niagara reservation, having defined a treaty as a contract between nations, 
derive from that definition an unduly narrow view as to what is a proper 
treaty provision. We might now consider whether the New York Power 
Authority's view of the treaty power is not too restrictive in another 
sense as well. While the Authority builds its case on the proposition 
that the reservation is not part of the treaty and therefore not the 'Law 
of the Land’ under article VI, it does not appear duly to consider possible 
implications of that clause in the Constitution. For this provision in 
article VI establishes that the treaty power includes an important power 
to legislate domestically within a limited area. This ‘legislative power' 
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of the President and the Senate, I suggest, includes at least the power to 
‘enact’ provisions in or relating to a treaty like the provision in the 
Niagara reservation." | 

ye * cd aK : * * 

"A provision in the treaty that the whole treaty should not become 
effective until the Congress acted would be valid. A provision that neither 
the United States nor Canada should divert water until Congress acted 
would be valid. But the Constitution insists -- we are told -- that a pro- 
vision that the United States should not divert water until Congress acted 
is not valid. The treaty power may hold up the rights accorded to the other 
party until Congress acts, but not the rights accorded the United States 
(although the rights of both could be postponed). This distinction would be 
written into the Constitution on the basis of a definition of a ‘treat’. 

We are not told why the Constitution would propose to establish such a 
distinction in the operation of the treaty power vis-a-vis the legislature. 
Should the outlines of the treaty power be described, circumscribed, so 
artificially, adventitiously, almost capriciously? 

"It seems doubtful moreover -- although this is where the argument 
leads -- that anyone would have challenged the power of the Senate and 
President to append a provision that development of the waters of the 
Niagara was to await congressional action, had there been no applicable 
legislation -- i.e. , the Federal Power Act -- although such a provision would 
have had important effect in the interim and would have excluded federal 
departments, state agencies, and private interests. Is the existence 
of the Federal Power Act, then, crucial for the constitutional issue ? 

Can it be said that although the President and the Senate may provide that 
a treaty provision shall require congressional implementation, yet 

they may not require such congressional implementation where it happens 
that some congressional enactment already in existence would be 
applicable? There appears no basis for such a distinction under the 
Constitution. The President and the Senate can provide that a treaty shall 
require congressional implementation before the United States exercises 
a right under a treaty, just as it can require such implementation before 
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the other nation exercises the right under the treaty. It has never been 
suggested in the latter instance that a provision requiring congressional 
implementation before the other nation can enjoy rights under a treaty 
would be invalid because some applicable congressional enactment 
already exists. There is no more reason to hold that the power of the 
President and the Senate to require congressional implementation before 
the United States exercises a right under a treaty would evaporate be- 
cause of some existing congressional enactment. 

"I suggest rather that the right to postpone the operation of a treaty 
for congressional approval or action is a recognized aspect of the treaty 
power and can be applied to any treaty provision, including the water- 
diversion provisions in the Niagara treaty. This reflects a recognition 
that the treaty power contains an important if limited power to legislate 
domestically to affect domestic rights and interest; that this power entails 
responsibilities for those who exercise it; that this power and this res- 
ponsibility imply and should imply a power, where it is deemed necessary, 
to control or postpone the domestic consequences of a treaty at least 
until Congress can consider them. And the existence of congressional 
legislation of a general character which might apply does not diminish this 
auxiliary power to invite, or demand, new consideration by Congress. 
When a treaty provision -- as in the Niagara treaty -- is used to acquire 
resources and rights for the United States, those who acquire these re- 
sources for the United States may act responsibly as to their disposition. 
The fact that there is earlier legislation which by its terms may become 
automatically applicable should not diminish the power of the President and 


the Senate to limit the consequences of their own power." 
* * K oe * 


"It must be considered also that the Federal Power Act was not 
intended to deal particularly with the Niagara; that it is general legislation 
providing for licensing of works on navigable rivers; that Congress has on 
numerous occasions -- indeed in the large majority of cases involving 
major power developments, particularly in scenic areas -- excluded the 
operation of the Federal Power Act and made special legislative provision. 

If the legislation dealing with power development presents a policy and a 
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pattern, it is one showing that in a case like the Niagara, Congress would 
probably wish to adopt special legislation rather than have the Federal 
Power Act apply. In this context, it is difficult to conceive why the Presi- 
dent and Senate cannot support such congressional policy, why under the 
treaty power they cannot prevent the Federal Power Commission from 
leaping in before Congress can declare its policy. 

“Again argument is not without support in author ity. We have referred 
to a number of instances in which the Senate and the President provided 
for implementation or concurrence by Congress. There is one instance, 
engendering important constitutional controversy, which seems particularly 
relevant. The Senate provision about the disposition of waters acquired 
for the United States by treaty would seem quite similar to provisions 
in past treaties concerning the disposition of territory acquired for the 
United States by treaty. In Downes v. Bidwell, *® 
of the United States, nicely divided, made a deep constitutional mark, 


the Supreme Court 


holding that though the United States plants its flag on new territory, it 
does not necessarily bring all of the Constitution. (The Court was con- 
sidering the status of Puerto Rico and the validity of legislation imposing 
duties on imports from there. This question turned on another: whether 
the acquisition of Puerto Rico from Spain by treaty automatically imposed 
on Congress in regard to Puerto Rico the same constitutional limitations 
that controlled the action of Congress in regard to the states. The maj- 
ority said no and upheld the duty. 

"Among other arguments, the majority -- or at least the majority 
of the majority -- considered and gave effect to a provision in the treaty 
with Spain: 'The civil rights and political status of the native inhabitants 
of the territories hereby ceded to the United States shall be determined 


by the Congress.’ °” Mr. Justice White, for himself, Mr. Justice Shiras, 


36. 182 U.S. 244 (1901). 

37. 30 STAT. 1754, 1759 (1899); 2 MALLOY, TREATIES 1688, 1693 
(1910). The Justices were not troubled by any lack of "contractual" 
character in this provision. 
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and Mr. Justice McKenna, questioned the powers of the President and 
Senate to effect by treaty the complete incorporation of new territory into 
the United States without Congress, but held that certainly the treaty power 
could add a condition that there shall be no incorporation without 

Congress. With due account to obvious differences, it is striking to read, 
with Niagara in mind: 

"And from this it must follow that there can be no foundation 
for the assertion that where the treaty-making power has inserted 
conditions which preclude incorporation until Congress has acted 
in respect thereto, such conditions are void and incorporation 
results in spite thereof. If the treaty-making power can absolutely, 
without the consent of Congress, incorporate territory, and if that 
power may not insert conditions against incorporation, it must 
follow that the treaty-making power is endowed by the Constitution 
with the most unlimited right. . . . While this aggrandizing 
the treaty-making power on the one hand, the construction at the 
same time minimizes it on the other, in that it strips that authority 
of any right to acquire territory upon any condition which would 
guard the people of the United States from the evil of immediate 
incorporation. The treaty-making power then, under this contention, 
instead of having the symmetrical functions which belong to it from 
its very nature, becomes distorted -- vested with the right to 
destroy upm the one hand and deprived of all power to protect the 


government on the other. 38 


38. 182 U.S. at 312-13. 
Mr. Justice Brown, who delivered the judgment of the Court, said: 

"We are also of opinion that the power to acquire territory by treaty 
implies not only the power to govern such territory, but to prescribe 
upon what terms the United States will receive its inhabitants, and what 
their status shall be in what Chief Justice Marshall termed the 'American 
Empire.'" Id. at 279-80. It is not clear that Mr. Justice Brown was add- 
ressing himself to whether the treaty makers (as distinct from Congress) 
can fix the status of the inhabitants. His opinion, however, cites a nunber 

of instances where the treaty made special provision for the status of the 





( Footnote 38 continued) 


inhabitants following annexation by the United States, either prescribing 
what that status would be, or, as in the treaty with Spain, leaving it to 
Congress. Either kind of provision, dealing with what happens to the 
territories after they belong to the United States, would hardly meet any 
narrow ‘contractual’ test. 

Compare also Brown, J., concurring in Fourteen Diamond Rings 
v. United States, 183 U.S. 176, 182 (1901). The question before the Court 
was whether rings imported from the Philippines after the treaty of peace 
with Spain were subject to duty as imported from a foreign country within 
the meaning of the Tariff Act of 1897. The Court held they were not sub- 
ject to duty. It said, inter alia, that a resolution adopted by the Senate as 
a joint resolution by majority vote, sometime after ratification of the 
treaty with the Senate's unconditional consent, was of no effect. 

Brown, J, concurring, is even more firm on the futility of the Senate's 
resolution. But he also says, id. at 184-5: 'I have no doubt the treaty 

might have provided, as did the act of Congress annexing Hawaii, that 

the existing customs relations between the Spanish possessions ceded by 

the treaty and the United States should remain unchanged until legisla- 

tion had been had upon the subject. . . .' Yet sucha provision, about 
which Brown, J., had 'no doubt’, would not have concerned Spain, which had 
ceded the territories, and would be justified only, as we are suggesting, 
under an implied auxiliary power to control the domestic consequences 

of a treaty until Congress acts. 

See also Dorr v. United States, 195 U.S. 138, 143 (1904): 'If the 
treaty-making power could incorporate territory into the United States 
without Congressional action, it is apparent that the treaty with Spain, 
ceding the Philippines to the United States,carefully refrained from 
so doing; for it is expressly provided that (Article IX) 'the civil rights 
and political status of the native inhabitants of the territories hereby 
ceded to the United States shall be determined by the Congress.' In this 
language it is clear that it was the intention of the framers of the treaty 
to reserve to Congress, so far as it could be constitutionally done, a free 
hand in dealing with these newly-acquired possessions." The reservation 
"so far as it couldbe constitutionally done,’ the opinion leaves clear, 
refers to possible imitations on the power of Congress; it does not imply 
any doubts as to the power of the treaty makers to reserve the question 
for Congress. (End of footnote 38.) 


"In the past sections it was suggested that the Senate reservation is 
a proper treaty provision. It is of bona fide contractual character appro- 
priate to an agreement between States. It is a relevant provision relating 
to the subject matter of the treaty and its implementation. Also, it is 


a proper exercise of the constitutional powers of the President and the 
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Senate to give the Congress a role in the treaty process. It is not 
suggested that whether or not this provision is properly part of the treaty, 
it is a condition imposed by the Senate to its consent to ratification; that 
the Senate could properly impose such a condition; and that unless this 
condition is met there is -- at least for domestic purposes -- no consent, 
no proper ratifications, no treaty." 

5 bs ss x a Ss 

"For present purposes it is not necessary to decide what would be 
the effect if an irresponsible Senate sought to extract from the President, 
or from the Congress, as the price of its consent, conditions. unrelated 
to its role inthe treaty process, unrelated to the subject matter of the 
treaty, or unrelated to its legitimate concern for the consequences of its 
consent to this treaty. That is not this case. Neither is it suggested that 
by such a ‘condition’ the Senate could automatically repeal a law of the 
United States. That, again, is not this case. It might be interesting also 
to consider whether, as an instance, the Senate in its consent to ratifica- 
tion of the Niagara treaty could have imposed the requirement that develop- 
ment be by a public body only or by a private body only. If we accept that 
one whose consent is essential may exact any price for that consent, it is 
not utterly certain that the constitutional answer is against the power of 
the Senate to impose either of these conditions. But the case of the Niagara 
reservation is not so difficult. The Senate says that it cannot consent to 
ratification unless it is assured that the consequences of this consent are 
not hostile to the national interest as the Senate sees it. The Senate's 
condition imposes no solution on Congress. It does not impinge on the 
legislative powers of Congress under the Constitution; indeed it invites 
Congress to exercise its power. It merely refuses to approve a treaty 
and throw the fruits of that treaty automatically under the 1920 Federal 
Power Act. It wishes the Congress to look afresh at the question of dis- 
posing of these newly acquired resources. Is there any compelling reason 
why the Senate's consent to ratification cannot impose this condition? 

"The greatest difficulty with the New York Power Authority's position 
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is that in denying the Senate's right to impose this condition, the Authority 


does not question -- and it is not in its interest to question -- the validity 
of the ratification and of the treaty. A treaty requires the concurrence of 
the Senate. The Senate unanimously said that it will concur only if it may 
attach the following condition. But we are told that the condition is not a 
‘reservation’ in the language of treaties and the consent of the Senate 
which it did not wish to give except subject to the reservation is assumed 
despite the Senate's expressed and unanimous wish that it not be so. It 
is admitted, as inevitably it must be, that the Senate could have refused 
consent until Congress rendered the 1920 act inapplicable, declared it 
applicable, or made some other specific disposition for the waters which 
were to be acquired under the proposed treaty. That, of course, would 
have postponed the conclusion of the treaty, postponed all other steps 
and plans called for by the treaty, and postponed Canada's enjoyment of 
its share of the waters until such congressional action. The Senate -- 
as the report of the Foreign Relations Committee indicates -- did not wish 
to do that and did not think it necessary to do that in order to protect the 
subject of its concern. And, until the Power Authority asserted the con- 
trary, all had thought that the Senate did not have to refuse consent to 
ratification in order to make good its condition. Now we are told 
that because it did not choose to delay the treaty, the Senate failed to make 
its desired condition effective and the treaty is law despite the Senate. It 
is not difficult to guess what the Senate would do the next time if the views 
of the Authority prevailed. Exactly whose interests or what purpose would 
be served by requiring the Senate thus to delay ratification is difficult 
to conceive." | 

xe ae ak 5a al bs 

"Above are several grounds for questioning the conclusion that the 
provision added to the Niagara treaty at the behest of the Senate is invalid. 
The provision would seem to be sufficiently 'contractual' to satisfy any 
definition of a treaty, taking account of the various interests of States 
negotiating international agreements. Even if the provision contains no 
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element of international obligation, it is a provision like one in other United 
States treaties which relates to the subject and purposes of the treaty and 

to its implementation. The provision is another instance of the exercise 

of an accepted power of the President and Senate to invite congressional 
cooperation in the treaty function. In any event, the provision was imposed 
by the Senate as a condition to its consent to the ratification of the treaty, 
and if the condition is not heeded, is there the consent of the Senate required 
by the Constitution, and is there a treaty? 

"And it is the Constitution that is being expounded, a constitutional 
power that would be limited. To circumscribe a constitutional power should 
require some basis, some purpose. What in our case is the purpose? 
What is the basis? What in particular is the purpose in denying the right 
of those who enjoy a constitutional power to limit the exercise of their 
power? At whose expense is this power of self-restraint being asserted; 
in favor of whom in the constitutional configuration is this power now being 
denied?" 

* x * ok * cd 

"It may be most unwise to amend the Constitution to make congress- 
ional participation essential to put a treaty into effect in every case; 
it may be most wise for the President and the Senate, when the situation 
suggests it, to ask Congress to join in making a treaty provision effective. 
Such a provision in a treaty would conjoin the treaty makers and the statute 
makers in a specific effort rather than encourage their rivalry. It is 
difficult to conceive that the Constitution should be deemed to prevent it. 
The Constitution separated powers to prevent tyranny. Separation does not 
insist on conflict among the powers when the nation's interest begs their 


cooperation. " 
xk * * 3 7 * 














REPLY BRIEF FOR PETITIONER 








IN THE 


United States Court of Appeals 


for the 


District of Columbia Circuit 





No. 13652 
Power AUTHORITY OF THE STaTE OF NEw York, 
Petitioner, 
Vv. 
FEpERAL Power ComMISsION, 
_ Respondent, 


OneEma Mapison Evectric Cooperative, Inc., et al. 
(Rural Electric Distribution Cooperatives) 


PEOPLE OF THE StaTE oF New York, 
RocHEsTER Gas AND ELEcTRIC CoRPORATION, 


American Pustic Power ASSOCIATION AND THE 
City or Jamestowy, N. Y., 
| Intervenors. 


ON PETITION FOR REVIEW OF ORDER OF THE FEDERAL POWER COMMISSION 


THomas F. Moors, Jr. 
General Counsel, 
Power Authority of the 
‘State of New York, 
270 Broadway, 
of Apr 7, N. Y. 


Pamir C. JESSUP, ted States Court 


Scorr Lity, Um For the ee 
Harvey ScHEDN, f Columbia Circuit 





ST he en nm 0 en one = 











TABLE OF CASES CITED 


PAGE 
Asakura v. Seattle, 265 U. S. 332 (1924) ............ 6 
Doe v. Braden, 16 How. (57 U.S.) 635 (1853) ...... 8 
First Iowa Coop. v. Power Comm’n, 328 U. 8. 152 
COR arson ichetorssarmacveieiceahie kp creiateisicioloboh isteoeeeeione ioe 2 
Foster v. Neilsen, 2 Pet. (27 U. S.) 253 (1829) .... 4 
Geofroy v. Riggs, 133 U. S. 258 (1890) ............ 6 
Gully v. First National Bank, 299 U. S. 109 (1936)... “f 
Haver v. Yaker, 9 Wall. (76 U. S.) 32 (1869)...... 6 
Hidalgo County Water Control & Imp. Dist. v. 
Hedrick, 226 F. 24 1 (5th Cir. 1955) ............ 11 
Missouri v. Holland, 252 U. S. 416 (1920) .......... 12 
New York Indians v. United States, 170 U. S. 1 
CE ER WEA nine aa ein bite aR nia ene RT 15 


TREATIES AND STATUTES CITED 
TREATIES 


Commercial Treaty with Cuba, (Commercial Con- 
vention Between the United States and Cuba, 
signed at Havana December 11, 1902; 33 Stat. 

DESO Wisickcictccioichsieietctvetohelebateestcteisieictciebelcdoltesebictekeioke 5, 16 


Exchange of Notes with Canada, December 1948 
(Emergency Diversions of Water from Niagara 
Falls Area, Dec. 23, 1948; 20 State Dept. Bull 


General Act of Brussels (General Act Between the 
United States of America and Other Powers 
for the Repression of the African Slave Trade, 
signed at Brussels, July 2, 1890; 27 Stat. 886). . 15 





Multilateral Telecommunications Convention 
(Telegraph Regulations, Paris Revision 1949, 
Annexed to the International Telecommunica- 
tions Convention, Atlantic City, 1947; 2 U.S. T. 
ET eer PAE NON vvesal ernie ainlaicrolotepehelereconerate 


Pan American Convention on Rights and Duties 
of States, 1933 (49 Stat. 3097; IV Malloy’s 
EL VCOMESEAOO ain leer ccivicinercicinielaleleleneienersistelaiore 


Treaty Between the United States and Canada 
Concerning the Uses of the Waters of the 
Niagara River, signed February 27, 1950 (1 
U.S. T. 694; T. I. A. S. No 2130) 


J Sa RCCL 1] Sine aoe ely pe hia el per arc ewe Sem 
IT EIClOM PPB nce ret atal aioneh nenctepelncteniorate 
PEPTIC LOM opcic larcacds el rae cteretoichetencrernioislaveistaleteiote 
IAF E TOES Sie Ried se pe ip ate fn ee ak ip a 


Treaty of Friendship, Commerce and Navigation 
Between the United States of America and the 
Republic of China, 1946 (63 Stat. 1383; T. I. A. 8. 
NEO rape del Wi cealiclodslenslch cia taraicietesshetel elatetehevelelcberraekcasisioks 


Treaty with Mexico (Treaty Between the United 
States of America and Mexico Respecting Utili- 
zation of Waters of the Colorado and Tijuana 
Rivers and of the Rio Grande signed at Wash- 
ington February 3, 1944 and Protocol signed at 
Washington November 14, 1944; 59 Stat. 1219)... 


Treaty of Peace Between the United States and 
Austria (signed at Vienna August 24, 1921; 
EERE DL Pe cielete cheleintabarieted-seicherecsctefenceiepeiioiteie 


Sratures 


Federal Power Act of 1935 (49 Stat. 838; 16 U.S. C. 
§ 791a et seq.) 
DOCLIONE RAE ADIN aoheisicintnletcinininicleled select tesctebe eee 


15 


15 


OO 


15 


11 


15 


17 








ili 


MISCELLANEOUS CITATIONS 
PAGE 
Hyde, International Law, Chiefly as Interpreted and 
Applied by the United States, (1945) Vol. 2 


Miller, Reservations to Treaties, (1919) 


Senate Executive Report No. 11, 81st Cong. 2nd 
ES Pe Re een led ak ie ho AA ite na Re Shae RAR ec ee 


Willoughby, On the Constitution, (1929) 








IN THE 


United States Court of Appeals 


FOR THE DISTRICT OF COLUMBIA CIRCUIT 


Power AUTHORITY OF THE STATE OF 
New Yors, 
Petitioner, 
v. No. 13652 


FEDERAL Power CoMMIssION, 
Respondent. 


ON PETITION FOR REVIEW OF ORDER OF THE 
FEDERAL POWER COMMISSION 


REPLY BRIEF FOR PETITIONER 


Argument 


I. The only question before the Court for determination is 
the legal effect of the Senate reservation to the 1950 
Treaty with Canada. 


The question before the Court is whether the reserva- 
tion deprives respondent Federal Power Commission of 
authority under the Federal Power Act to issue a license 
for development of electric power from the United States 
share of the waters of the Niagara River. 


Respondent has agreed with petitioner on the State- 
ment of Question Presented and has stated in its brief that 
this question is properly before the Court for determination 
(Respondent’s Brief, p. 6). 


The action of respondent in assuming the validity of the 
reservation (JA 37-38) and dismissing petitioner’s appli- 
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cation for a license on the ground that the reservation 
prevented its jurisdiction attaching to the water made avail- 
able by the Treaty, and that it was therefore without author- 
ity to grant a license, ‘‘did not save the Commission from 
passing on the issue, for the order of dismissal was a ruling 
upon it, adverse * * * to the petitioner’s contentions * * *’’ 
(First Iowa Coop. v. Power Comm’n, 328 U. S. 152 (1946) ; 
see Supp. JA pp. 36-37, 47.) 


The Court therefore should decide on the merits the 
question presented. 


II. The answering briefs err in assuming that the 1950 
Treaty created a ‘‘new resource’’ to which the United 
States did not have any right before the Treaty. 


The basic argument in all four answering briefs is 
founded on the erroneous assumption that the 1950 Treaty 
created a new resource. From this, the false conclusion is 
reached that the Senate’s reservation did not repeal pro 


tanto the Federal Power Act but merely prevented its ex- 
tension to a ‘‘newly created resource’’.® 


Petitioner has shown in Point I of its main brief that 
“‘The Rights of the United States and of the State of New 
York in and to the Waters of the Niagara River Are Not 
Derived From the 1909 or 1950 Treaty. Those Treaties Did 
Not Create These Rights but Simply Recognized Them and 
Limited Their Exercise.’’ 


* Respondent’s Brief pp. 12-13; American Public Power Asso- 
ciation’s Brief pp. 8, 9, 15, 16; Rural Electric Cooperatives Brief 
4, 5, 15, 21, 23; Rochester Gas and Electric’s Brief p. 36. Re- 
spondent and the intervenors aligned with respondent do not 
appear to agree as to what the ‘‘new resource’”’ is. Respondent 
indicates it is the water in excess of 32,500 cfs (Brief, p. 11); 
intervenor American Public Power Association says it is all water 
above 20,000 efs (Brief, p. 7). Cf. Rochester Gas and Electric 
Corporation, Brief, pp. 36-37; Rural Electric Distribution Co- 
operatives, Brief, pp. 21-23. 
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None of the answering briefs controverts either the facts 
or the law upon which this Point rests. All of them ignore 
the fact that no treaty or federal or state regulatory statute 
was needed to permit Niagara development, as is shown by 
the fact that such development began before any treaty was 
concluded or any such statute enacted. 


None of the answering briefs meets the point in peti- 
tioner’s main brief, pp. 23-24, that the Federal Power Com- 
mission immediately exercised its jurisdiction under the 
Federal Power Act in regard to the additional water made 
available by the exchanges of notes in 1941. No new legis- 
lation was required to make the Federal Power Act 
applicable to such additional water and respondent prop- 
erly so held. No argument was then heard to the effect that 
the water made available under the 1941 notes was ‘‘a new 
resource’’ which had to be dealt with by new legislation. 
There is no valid basis for contending that the situation is 
different under the 1950 Treaty. 


Il. The discussion in the answering briefs with respect to 
self-executing and non-self-executing treaties is in- 
accurate and irrelevant. 


As shown in petitioner’s main brief, pp. 47-48, the 1950 
Treaty is self-executing except to the extent that appropria- 
tions were required to pay for the remedial works provided 
for in Article II. No legislation was required to carry out 
any of the other provisions. 


The answering briefs have erred in ignoring the fact 
that the reservation, as shown in petitioner’s main brief, is 
intended to defer ‘‘the Execution, Not of the Treaty, but 
of a Domestic Statute.”’ 


Arguments in the answering briefs concerning the self- 
executing character of treaties are based upon a misunder- 
standing of the numerous cases which have come before the 
courts involving this question. In these cases the issue was 
whether the treaty terms had themselves the effect of do- 
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mestic law, or whether they merely expressed a promise that 
legislation implementing them would be enacted. To use 
the often quoted language of Chief Justice Marshall in the 
leading case of Foster v. Neilsen, 2 Pet. (27 U. 8.) 253, 
314 (1829), the issue was whether the treaty terms did more 
than ‘‘import a contract—when either of the parties engages 
to perform a particular act.’’ 


In the typical cases cited in the answering briefs where 
the question of the self-executing character of a treaty pro- 
vision has been construed by the courts, the problem has 
been whether a right secured to a foreign government by 
the treaty was immediately enforceable in the courts of the 
United States or whether the treaty merely contained a 
promise by the United States that it would provide for such 
a right. In the latter case, good faith in the execution of 
the treaty obligation required legislation to transform the 
promise, which spoke in future terms, into legislation speak- 
ing in present terms. 


Here it is merely a question of Americans utilizing a re- 
source which had always belonged to the United States but 
which, for a period of time, the United States had agreed 
to refrain from using. 


Article V of the 1950 Treaty, which specifies that the 
indicated water ‘‘may be diverted for power purposes’’, 
imposed no obligation, and did not require any action by 
the United States. Nor, as already shown, did Article V 
grant to the United States any new sovereign or proprietary 
right which it did not already possess. The 1950 Treaty 
reduced the limitation under the 1909 Treaty on the exer- 
cise of preexisting rights and operated ex proprio vigore 
without need for further legislation. 


Just as a treaty ascertaining a boundary ‘‘may be said 
to constitute merely a joint recognition of what territory 
rightfully belonged to either state concerned’? (2 Hyde, 
International Law Chiefly as Interpreted and Applied by 
the United States, 2d. ed, 1945, p. 1400), so Articles ITI, IV 
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and V of the 1950 Treaty merely constituted a joint recog- 
nition of what water could expediently be utilized by the 
United States and Canada. (See petitioner’s main brief, 
pp. 21-22.) 


The question whether such a provision is self-executing 
or non-self-executing simply does not arise. References 
to a power of the Senate to defer the self-executing quality 
of a treaty provision are entirely irrelevant unless oppo- 
nents contend that the Senate reservation to the 1950 Treaty 
postponed the taking effect of Articles III, IV and V— 
that is, postponed the right of the United States as a nation 
and as against Canada to utilize the water available for 
power purposes under the treaty. But in view of the 
language of these articles and in the face of Canada’s 
disclaimer of interest in the reservation no such con- 
tention can be made. It can be contended only that the 
reservation suspended the statutory right and duty of a 
United States administrative agency to license the use of 
this water, which is a very different matter. It is a matter, 
as petitioner showed in its main brief, p. 47, that relates 
to the execution or non-execution not of the treaty, but of a 
domestic statute. 


Intervenor American Public Power Association’s brief 
(p. 15) implies that the Senate commonly inserts reserva- 
tions to defer the self-executing effect of a treaty; it quotes 
a passage from Willoughby, On the Constitution, p. 558, 
which does not make any such contention. The passage 
relates to the 1902 Commercial Treaty with Cuba, 33 Stat. 
2136, which is analyzed in petitioner’s main brief (p. 47). 
The reservation to the Cuban Treaty did not defer the self- 
executing effect of a treaty after it entered into force, but 
amended the treaty to defer the time when the treaty was 
to enter into force. 


IV. Contrary to the assertions in the answering briefs, the 
treaty-making power neither has been nor can be used 
to legislate on matters of concern solely to the United 
States and of no interest to any other nation. 


Under the Constitution treaties are Law of the Land 
and any Law of the Land can be styled ‘‘domestic’’. So 
where a provision of a treaty granted aliens a right to 
inherit land in the United States, the provision took effect 
upon exchange of ratifications as domestic law. Haver v. 
Yaker, 9 Wall. (76 U.S.) 32 (1869). But that treaty provi- 
sion was a valid exercise of the treaty-making power since 
the right of Swiss citizens to inherit property in the United 
States was obviously a matter of concern to Switzerland 
and among the ‘‘proper subjects of negotiation between our 
government and the governments of other nations.’’ Geo- 
froy v. Riggs, 133 U. S. 258, 266 (1890). 


It might be said that the question of regulating pawn 


brokers is a domestic question. But where a commercial 
treaty between Japan and the United States granted the 
citizens of both countries reciprocally the right to carry on 
trade, the Supreme Court held that this provision gave a 
Japanese citizen the right to engage in pawn broking in 
Seattle, and that a city ordinance denying this right was 
invalid as a violation of the treaty. The court said that the 
treaty provision ‘‘operates of itself without the aid of legis- 
lation, state or national; and it will be applied and given 
authoritative effect by the courts * * *’’. Asakura v. Seattle, 
265 U. S. 332 (1924). 


Such situations differ fundamentally from the reserva- 
tion to the 1950 Treaty. To repeat from petitioner’s main 
brief : 

1. The President said that the subject matter eventually 


incorporated in the reservation was not proper for inclusion 
in a treaty. 


2. The Senate Committee admitted that its reserva- 
tion referred to a matter that was solely domestic. 
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3. In the exchange of ratifications, Canada insisted that 
the subject matter of the reservation was purely domestic 
and did not affect Canada’s rights or obligations under the 
treaty.° 


Accordingly, there was here no matter of international 
concern on which the treaty-making power could operate 
and through which the reservation could validly take effect 
as domestic law. 


Willoughby, in the work cited by intervenor American 
Public Power Association (p. 15), is in full accord with 
petitioner’s position that the scope of the treaty-making 
power is limited to matters which are proper subjects of 
negotiation with a foreign country (p. 27). In a section 
entitled Constitutional Limits to the Treaty-Making Power 
he says: 


‘<... under what circumstances, and according to 
what principle, may we expect these limitations to be 
imposed? Briefly stated, the answer is that these 
limitations are to be found in the very nature of 
treaties. This is, that the treaty-making power may 
mot be used to secure a regulation or control of a 
matter not properly and fairly a matter of inter- 
national concern. It cannot be employed with refer- 


* Nevertheless it is asserted in the brief for Rochester Gas and 
Electric Corporation (pp. 33-34) that the reservation is a provision 
‘‘touching’’ a subject of negotiation with a foreign country and 
therefore a proper exercise of the treaty-making power. In Gully 
v. First National Bank, 299 U. S. 109 (1936), Mr. Justice Cardozo 
put aside a similar argument as to what constitutes a case arising 
under the Constitution: 

‘‘What is needed is something of that common-sense ac- 
commodation of judgment to kaleidoscopic situations which 
characterizes the law in its treatment of problems of causa- 
tion. One could carry the search for causes backward, almost 
without end. * * * To set bounds to the pursuit, the courts 
have formulated the distinction between controversies that are 
basic and those that are collateral, between disputes that are 
necessary and those that are merely possible. We shall be 
lost in a maze if we put that compass by.’’ (pp. 117-118). 
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ence to a matter not legitimately a subject of inter- 
national agreement, any more than can the States 
under the claim of an exercise of their police powers 
regulate a matter not fairly comprehended within the 

' field of police regulation. * * * So likewise, it would 
not be a proper or constitutional exercise of the 
treaty-making power to provide * * * that a power 
now exercised by one of the departments of the Gen- 
eral Government should be exercised by another 
department. For these are matters of domestic 
National law with which foreign powers have no con- 
cern. In short, the treaty-making power is to be 
exercised with constitutional bona fides.’’ (p. 570; 
emphasis supplied) 


The answering briefs do not distinguish between the 
domestic legal effects of a proper exercise of the treaty- 
making power and the attempt to enact domestic law on a 
subject which is of no concern to another country. They 
contend that the treaty-making power can be used co-exten- 
sively with acts of Congress to effect changes of any kind 
in domestic law. None of the cases they cite supports their 
position, and none of the briefs meets the issue of whether 
the Niagara reservation, on a matter admitted to be purely 
domestic, is a proper exercise of the treaty-making power. 


In its answering brief respondent states: 


‘‘Tt appears that the inclusion of reservations in 

its advice and consent has long been the customary 

method utilized by the Senate in dealing with matters 
of domestic concern.”’ 


Doe v. Braden, 16 How. (57 U. S.) 635 (1853) is cited 
to support this statement. All four answering briefs cite 
the same case to support the further proposition that the 
Niagara reservation is part of the 1950 treaty. The case 
does not support either of those propositions. 


That case involved the effect of a declaration appended 
by the King of Spain to his ratification of the treaty of 
February 22, 1819, whereby Florida was ceded to the United 
States. On February 6, 1818, after negotiations of the 
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Treaty had commenced, the King of Spain made three large 
grants of land in Florida. On the insistence of the United 
States, an article was inserted in the treaty to the effect that 
all grants made after January 24, 1818, when the negotia- 
tions began, were declared to be null and void. Subsequent 
to the ratifications, the Secretary of State was informed 
that one of the three grantees, the Duke of Alagon, in- 
tended to rely on a royal order of December 17, 1817, as 
sufficient to convey to him the land in question. The 
Supreme Court in its opinion described the subsequent pro- 
ceedings and stated their legal effects as follows: 


‘<The secretary, it appears, was satisfied that this 
royal order conveyed no interest to the Duke of 
Alagon; and that the grant in the sense in which that 
word is used in the treaty, was not made until the 
instrument, dated the 6th of February, 1818, was 
executed. 


‘‘But as a claim of this character, however un- 
founded, would cast a cloud upon the proprietary 
title of the United States, and as claims might also 
be set up under similar pretexts under the grants to 
the Count of Punonrostro and Vargas, the secretary 
deemed it his duty to place the matter beyond all 
controversy before the ratifications were exchanged. 
He therefore requested and received from Don Louis 
de Onis a written admission that these three grants 
were understood by both of them to have been an- 
nulled by the 8th article of the treaty; and that it was 
negotiated and signed under the mutual understand- 
ing between the negotiators. And having obtained 
this admission, he notified the Spanish minister that 
he would present a declaration to that effect, upon 
the exchange of ratifications, and expect a similar 
one from the Spanish government to be annexed to 
the treaty. 


‘‘But the King of Spain for a long time refused 
to make the declaration required, or to ratify the 
treaty with the declaration of the American govern- 
ment attached to it. And a great deal of irritating 
correspondence upon the subject took place between 
the two governments. Finally, however, the King of 
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Spain ratified it on the 21st of October, 1820, and ad- 
mitted, in his written ratification annexed to the 
treaty, in explicit terms, that it was the positive 
understanding of the negotiators on both sides when 
the treaty was signed, that these three grants were 
thereby annulled; and declared also that they had 
remained and did remain entirely annulled and in- 
valid; and that neither of the three individuals men- 
tioned, nor those who might have title or interest 
through them, could avail themselves of the grants at 
any time or in any manner. 


‘‘With this ratification attached to the treaty, it 
was again submitted by the President to the Senate, 
who on the 19th February, 1821, advised and con- 
sented to its ratification. It was ratified, accordingly, 
by the President, and the ratifications exchanged on 
the 22nd of February, 1821. And Florida, on that 
day, became a part of the territory of the United 
States, under and according to the stipulations of 
treaty—the rights of the United States relating back 
to the day on which it was signed. 


‘We have made this statement in relation to the 
negotiations and correspondence between the two 
governments for the purpose of showing the circum- 
stances which occasioned the introduction of the 8th 
article, confirming Spanish grants made before the 
24th of January, 1818, and annulling those made 
afterwards; and also for the purpose of showing how 
it happened that the three large grants by name were 
declared to be annulled in the ratification, and not by 
a stipulation in the body of the treaty. But the state- 
ment is in no other respect material. For it is too 
‘plain for argument that where one of the parties to 
a treaty, at the time of its ratification annexes a writ- 
ten declaration explaining ambiguous language in 
the instrument or adding a new and distinct stipula- 
tion, and the treaty is afterwards ratified by the other 
party with the declaration attached to it, and the 
ratifications duly exchanged—the declaration thus 
annexed is a part of the treaty and as binding and 
obligatory as if it were inserted in the body of the 
instrument. The intention of the parties is to be 
gathered from the whole instrument, as it stood when 
the ratifications were exchanged.’’ (pp. 655-656.) 
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The Court held invalid, accordingly, a title claimed under 
the King’s grant to the Duke of Alagon. 


3 The Court found that the declaration of the King of 
Spain operated as part of the treaty, but it is evident that 
the declaration was made by Spain at the behest of and for 
the benefit of the other party to the treaty—the United 
- States. It had a direct and important bearing on the rights 
which accrued to the United States under the treaty and 
therefore was properly a part of the treaty. 


The declaration in Doe v. Braden was no more a matter 
of purely domestic concern to the United States than the 
cession of Florida itself; both the cession and the declara- 
tion, which removed a cloud on title, constituted ‘‘ proper 
subjects of negotiation’? between the two nations. The 
case therefore supports neither the proposition that a 
Senate reservation was used to deal with a matter of only 
domestic concern nor that the Niagara reservation, on a 
matter which was not a proper subject of negotiation be- 
tween the two nations, was a part of the 1950 Treaty. 


Another case cited by respondent is Hidalgo County 
Water Control & Imp. Dist. v. Hedrick, 226 F. 2d 1 (5th 
Cir. 1955), which involved the 1945 treaty with Mexico dis- 
cussed at length in petitioner’s main brief, pp. 34-35 and 
in the Supplement to the Joint Appendix, App. G. pp. 11-14. 
As was pointed out in petitioner’s main brief, the Senate 
advised and consented to ratification subject to several 
understandings which ‘‘will be mentioned in the ratifica- 
tion of this treaty as conveying the true meaning of the 
treaty and will in effect form a part of the treaty’’. Mexico 
in ratifying the treaty specifically accepted some of the 
understandings. In respect to others, the Mexican Senate 
explained that since they related ‘‘exclusively to the in- 
ternal application of the treaty within the United States 
of America and by its own authorities’? Mexico was not 
‘competent to pass judgment upon them”’ and, therefore, 
‘‘refrains from considering them.’’ 
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The answering brief of intervenor Rochester Gas and 
Electric Corporation, in citing this case, attempts to draw 
a fine distinction between ‘‘non-acceptance’’ and rejection 
(p. 24). The understandings which were not accepted by 
Mexico clearly could not have become part of the treaty 
without Mexico’s consent, but intervenor asserts that they 
were part of the treaty and that the Court of Appeals for 
the 5th Circuit supported this conclusion in the Hidalgo 
case (p. 25). This is not the fact. 


The case involved an action by two Water Control and 
Improvement Districts and others to obtain a judgment 
declaring plaintiffs’ rights to divert and use Rio Grande 
waters and to enjoin the defendant riparian owners from 
taking water from the Rio Grande. The court held that the 
treaty did not divest riparian owners of rights they had 
prior to the treaty nor create any new rights in plaintiffs. 


The question whether the Senate understandings were 
part of the treaty was not passed upon by the court. The 


court merely referred to one of the understandings as part 
of the ‘‘ratifying resolution of the Senate’’ and as confirm- 
ing the interpretation which it held was already clear from 
the language of the treaty. 


The answering brief of intervenor Rochester Gas and 
Electric Corporation cites (p. 29) Missouri v. Holland, 252 
U. S. 416 (1920) ‘‘as a classic example of the use of the 
treaty-making power to effect a domestic reform’’. Ac- 
tually, Holmes, J., speaking for the Court, as quoted in 
petitioner’s main brief, p. 29, stated: 


‘Here a national interest of very nearly the first 
magnitude is involved. It can be protected only by 
national action im concert with that of another 
power.”” 


Thus, Missouri v. Holland stands for no more than the 
proposition that legislation necessarily passed to carry out 
a treaty provision which itself related to a proper subject 
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of negotiation with the foreign country, was constitutional 
under the treaty-making power. 


The answering brief of intervenor Rural Electric Distri- 
bution Cooperatives, on page 22, states that: ‘‘Many treaties 
cause domestic results in contravention of existing domestic 
laws’’ and refers, without giving any citation, to extradition 
treaties and to treaties affecting trade-marks and patents, 
settling boundary disputes, ceding lands or granting rights 
of inheritance. An examination of all such treaties shows 
clearly that in every case they involve matters of mutual 
concern to the nations signing them and, therefore, fall 
within the proper exercise of the treaty-making power, as 
set forth with citation of authority in Point IV of peti- 
tioner’s main brief. 


No answering brief has cited any case holding that a 
treaty provision, on a matter admittedly of solely domestic 
concern, was a valid exercise of the treaty-making power. 
As Petitioner stated in its main brief (p. 30): 


‘‘The problem which has frequently faced the 
courts—for example in Missouri v. Holland, supra, 
—has been to determine whether the subject matter 
of the treaty zs international in character. The court 
is not confronted with this difficult problem in the 
ease at bar. The subject matter of the reservation 
is admitted to be solely domestic. No case has 
hitherto been adjudicated in which such an admitted 
situation existed.’’ 


The answering briefs contend that the Senate has cus- 
tomarily used reservations to deal with matters of purely 
domestic concern. (Respondent’s Brief, p. 8; American 
Public Power Association Brief, pp. 14-15; Rochester Gas 
and Electric Corporation Brief, pp. 31-32; Rural Electric 
Distribution Cooperatives’ Brief, p. 22.) But neither re- 
spondent nor any of the three intervenors aligned with 
respondent has been able to unearth any support for this 
contention. 
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Petitioner has examined every reservation, understand- 
ing, qualification or condition included by the Senate in 
advising and consenting to the ratification of a treaty. 
Petitioner has also examined the judicial decisions relating 
to such treaties. This examination shows—contrary to 
contentions in the answering briefs—that such declarations 
or reservations by the Senate on purely domestic matters 
have been anything but ‘‘customary’’, that no court has 
ever held such a reservation to be Law of the Land and 
that many such declarations have been treated as not part 
of the treaty involved and not requiring acceptance by the 
other parties. 


Accordingly, this Court would be establishing a new 
doctrine at variance with accepted practice and with 
repeated statements of the Supreme Court regarding the 
proper scope of the treaty-making power, if it should hold 
that the reservation to the 1950 Treaty, which admittedly 
dealt only with a domestic question, is Law of the Land. 


V. The answering briefs fail to sustain their assertion that 
the whole treaty falls unless the Senate reservation is 
held to be Law of the Land. 


The answering briefs erroneously assume that every- 
thing included in a Senate resolution advising and consent- 
ing to the ratification of a treaty must be construed as a 
condition to the Senate’s consent and that if any part of the 
resolution is held not to be Law of the Land the consent is 
invalidated and the treaty falls. 


This assumption is erroneous for the following reasons: 


(1) It assumes that every provision contained in such a 
resolution by the Senate necessarily constitutes Law of the 
Land. On the contrary, as petitioner showed in its main 
brief (pp. 32-39), the Senate frequently had included in such 
resolutions declarations of policy which could not possibly 
be considered as constituting Law of the Land. The consent 
of the Senate is not invalidated by finding that such provi- 
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sions are of the nature of policy statements and do not 
operate as domestic law. 


(2) As shown by New York Indians v. United States, 
170 U. S. 1 (1898) diseussed in petitioner’s main brief, 
p. 44, a stipulation in a Senate resolution may fail to be- 
come part of the treaty without invalidating the treaty 
itself. Respondent in its brief (p. 10) seeks to distinguish 
this case by noting that the Senate reservation there was 
not accepted by the President nor called to the attention of 
the Indian tribes nor included in the President’s proclama- 
tion. These additional facts, which were clearly pointed out 
in petitioner’s main brief, do not affect the point here under 
consideration : namely, that a condition of the Senate’s con- 
sent was invalidated while the validity of the treaty was 
sustained. 


Similarly, as seems to be conceded in the answering 
brief of intervenor Rochester Gas & Electric Corporation 
(p. 23), in the Treaty with Austria discussed in petitioner’s 
main brief at p. 36, a condition included in the Senate’s 
resolution did not become part of the treaty and yet the 
treaty is in full force and effect. Other examples are given 
in petitioner’s main brief (pp. 34-37) and in the Supple- 
ment to the Joint Appendix (App. G., pp. 7-17) . Additional 
examples of such policy statements included in reserva- 
tions are to be found in resolutions consenting to the 
ratification of the following treaties: General Act of Brus- 
sels, 1890, 27 Stat. 886, Miller, Reservations to Treaties 
(1919) pp. 95-96; Pan American Convention on Rights and 
Duties of States, 1933, 49 Stat. 3097, 3109, IV Malloy’s 
Treaties 4807, 4811; Treaty of Friendship, Commerce and 
Navigation with China, 1946, 63 Stat. 1383, T. I. A. S. No. 
1871, p. 92; Multilateral Telecommunications Convention, 
1949, 2 U. S. T. 17, 205-206, T. I. A. S. No. 2175. 


(3) The answering briefs gratuitously assume that the 
Senate’s consent to the ratification of the Niagara treaty 
could not have been secured if the Senate had not thought 
it could repeal, pro tanto, the Federal Power Act by includ- 
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ing the reservation. This argument assumes that there was 
no alternative course open to the Senate to achieve the 
desired result of giving the Congress an opportunity to 
consider an amendment to the Federal Power Act before 
any license was issued for the redevelopment of Niagara 
power. Actually the Senate could have accomplished this 
result by any one of a number of alternative procedures: 


(a) The Senate could, as in previous instances, e. g., the 
Cuban treaty referred to above and in petitioner’s main 
brief (p. 47), have included a true reservation which would 
have amended Article X of the Treaty by postponing its 
effective date until Congress acted. 


(b) If the Senate had felt that there might be undue 
delay in securing Congressional action determining the 
means or instrumentalities by which the Niagara water 
power should be developed, it could have initiated action 
upon a Joint Resolution which would not have sought to 
settle this issue but which would merely have provided that 
there should be no development of Niagara power until 
further action by Congress.* Such a Joint Resolution, 
with Presidential approval, would have constituted a valid 
amendment of the Federal Power Act. 


(c) As a third alternative, the Senate, desirous as it 
was of facilitating power development by Canada, could 
have requested the President by exchange of notes to agree 
that Canada might proceed to utilize additional water even 
before the treaty took effect, just as in 1948 the United 


* The inability of the two Houses of Congress in 7 years to 
agree upon a new rule of action is no evidence that quick action 
could not have been obtained on such a Joint Resolution. If it be 
argued that the House was determined that the Federal Power 
Act should apply and therefore that it would not have agreed 
even to such a Joint Resolution, this is further evidence that Con- 
gress did not desire to reverse itself and to change the uniform 
policy embodied in the Federal Power Act, and that the Senate 
should not have the power unilaterally to reverse the Congressional 
will on a matter admittedly of solely domestic concern. 


4% 
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States agreed by exchange of notes that Canada could 
' divert additional water. (20 State Dept. Bull. 85.) 


(d) As a fourth alternative it may be noted that had the 
Senate registered in its resolution a desire that the Federal 
Power Commission refrain from issuing any license for 
the development of Niagara power until Congress had 
an opportunity to act, the Commission, especially in the light 
| of Section 7(b) of the Federal Power Act, would undoubt- 
_ edly have postponed action for a reasonable time. This is 
particularly true since bills providing for development of 
the Niagara were introduced in the Congress prior to action 
by the Senate Foreign Relations Committee. (S. 3528, 
Slst Cong. 2d Sess., 96 Cong. Rec. 6212; H. R. 8343, 81st 
Cong. 2d Sess., 96 Cong. Rec. 6322.) 


VI. The answering briefs raise a straw man in arguing that 
the constitutional treaty-making process would be im- 
paired unless the Senate reservation is held to be effec- 
tive in the manner for which they contend. 


It is argued in answering briefs* that it is important 
for this Court to sustain their interpretation of the legal 
effect of the Senate reservation lest the whole constitutional 
procedure of treaty-making be irretrievably impaired. 
These briefs fail to show why this would be the case. 
On the contrary, as petitioner has shown in the last Point, 
the result which the Senate sought to achieve through the 
reservation could equally well have been achieved by vari- 
ous alternative means. 


More fundamentally, petitioner submits that the con- 
stitutional system of treaty-making has adequately served 
the needs of the United States in its relations with other 
countries for over 150 years, although the Senate has never 


® Rural Electric Distribution Cooperatives’ Brief, pp. 18-20; 
Rochester Gas and Electric Corporations’ Brief, pp. 30-31. 
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before attempted to do what it tried to do in the case of 
the reservation to the 1950 Treaty. 


The constitutional system of treaty-making does not 
need to be distorted now by giving the Senate the right to 
use the treaty-making power to enact domestic legislation 
on a matter which admittedly does not involve the foreign 
relations of the United States. 


March 28, 1957. 
Respectfully submitted, 


Tomas F’. Moozs, Jz., 
General Counsel for Petitioner, 
Power Authority of the 
State of New York, 
270 Broadway, 
New York 7, N. Y. 


Pur C. JEssup, 
Scorr Lixy, 
Harvey ScxHern, 

Of Counsel. 
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Statement of Questions Presented 


In the opinion of Intervenor Rochester Gas and Elec- 
tric Corporation, the questions presented are:* 


1. Does the Reservation initiated by the Senate in its 
advice and consent to ratification of the 1950 Treaty Be- 
tween the United States and Canada, and accepted by the 
President and incorporated in the instrument of ratifica- 
tion, which Reservation reads as follows: 


‘<The United States on its part expressly reserves 
the right to provide by Act of Congress for redevelop- 
ment, for the public use and benefit, of the United 
States’ share of the waters of the Niagara River made 
available by the provisions of the Treaty, and no project 
for redevelopment of the United States’ share of such 
waters shall be undertaken until it be specifically author- 
ized by Act of Congress.’’ 


deprive the Federal Power Commission of authority under 
the Federal Power Act to issue a license for development 
of electric power from the United States’ share of the 
waters of the Niagara River? 


The answer to this ultimate question depends on the 
answers to two underlying questions: 


2. Is the Reservation part of the 1950 Treaty? 


3. Is the Reservation within the scope of the treaty- 
making power of the United States? 


* There is no question presented in this case, as stated in Petitioner’s Brief, 
of the effect of the mere inclusion by the Senate of the Reservation in tts 
advice and consent to the ratification of the 1950 Treaty. The Senate had 
no power to include a reservation in the Treaty. It could only initiate or 
propose, and the President could reject, or accept and incorporate the pro- 
posed reservation in the instrument of ratification, as was done. The only 
question in this case, as above stated, is the effect of the Reservation as 
accepted, and incorporated in the instrument of ratification, by the President. 
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® : Introductory 


: Intervenor Rochester Gas and Electric Corporation 
(hereinafter called Rochester Company) was a party by in- 
tervention in the proceeding before Respondent, the order 
in which is the subject of this review. By motion dated 

be January 18, 1957, Rochester Company applied for leave 
to intervene in this proceeding to support the correctness 

_ of the order under review and to urge the validity of the 
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United States Reservation (hereinafter called the Reserva- 
tion) to the 1950 Treaty (sometimes hereinafter called the 
Treaty) between the United States and Canada (1 U.S.T. 
694; T.L.A.S. No. 2130), the effect of which is in issue on 
this review. Pursuant to Rule 38(n) of the Rules of this 
Court, the motion of Rochester Company to intervene is 
set forth as Appendix <A to this brief. 


By order of this Court dated February 8, 1957, the 
motion of Rochester Company for leave to intervene was 
granted. 


Counter-statement of the Case 


A complete Counter-statement of the Case is not neces- 
sary because the Statement of the Case in Petitioner’s 
Brief is accurate as far as it goes, and insofar as it is 
relevant. This Counter-statement of the Case will, there- 
fore, be limited to matters deemed necessary to correct 
omissions and to point out irrelevancies in Petitioner’s 
Statement of the Case. 


The quotation from the Report, dated August 2, 1950, 
of the Senate Committee on Foreign Relations considering 
the 1950 Treaty, is quoted in part at pages 10 and 11 of 
Petitioner’s Brief. The following are additional portions 
of that Report, omitted from Petitioner’s Brief, and 
deemed material: 


““9. ImPpLEMENTING LEGISLATION 


‘<The Committee is aware that much of the treaty 
‘cannot be put into effect without implementing legis- 
‘lation. Nevertheless, in order to relieve the acute power 
shortage in Canada, it considers action should be taken 
first on the treaty without reference to any implement- 

ing legislation. The committee therefore makes its 
recommendation for advice and consent to the ratifica- 
tion of the treaty without any reflection on any im- 
plementing legislation now before the Congress or to 
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be presented to the Congress in the future. It is the 
committee’s view that any legislation must be gone into 
carefully and measured in terms of the interests of the 
people of the United States. This will in all probability 
require public hearings and should not be permitted to 
delay ratification of the treaty.* 


‘$10. RESERVATION 


‘*Conflicting views as to how the additional power 
should be developed at the Falls and who should be 
responsible for that development were presented to the 
committee. A number of questions raised remain un- 
resolved. This resource is unique and of national in- 
terest. The distribution of the power generated at the 
Falls is a subject on which opinions differ. It will re- 
require careful study. And it is not at all unlikely that 
additional studies will be sought concerning the rela- 
tionship of the Niagara power project to the St. Law- 
rence seaway and power project and to the whole 
question of power shortage is (sic) northeastern United 
States.’’ 

¥ ee 7 


‘¢ ConcLUSION 


‘<The committee having carefully considered the 
treaty 7s convinced that its prompt ratification will con- 
stitute a gesture of good will toward our friendly neigh- 
bor, Canada. The United States will also profit from 
the equalization and the stabilization of water-diversion 
arrangements with Canada and from the increased 
power to be developed on the United States side of the 
Falls. It, therefore, urges the Senate to give its advice 
and consent to ratification, subject to the recommended 
reservation, at the earliest practical opportunity.’’ 
(Supplemental Joint Appendix (Supp. JA) pp. 16-18) 


* Emphasis throughout supplied unless otherwise indicated. 
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A portion of the note dated August 17, 1950 from the 
Legal Adviser of the Department of State to the Charge 
d’Affaires ad interim of Canada in Washington is quoted 
on page 11 of Petitioner’s Brief. The following is a sub- 
sequent portion of the note omitted from Petitioner’s Brief, 
and deemed material: 


‘‘Any ratification of the treaty by the President of 
the United States will, of necessity, be made subject to 
the reservation required by the Senate resolution. Be- 
fore the treaty is ratified on the part of the United 
States it is desirable that this notification with respect 
to the reservation be communicated to your Govern- 
ment and that my Government be notified whether 
that reservation is acceptable to the Canadian Govern- 
ment. In the event the reservation is acceptable, the 
Department of State will undertake promptly, upon the 
receipt of notification to that effect, to complete arrange- 
ments for the issuance by the President of his ratifica- 
tion of the treaty and for transmittal of the ratification 
to the American Embassy at Ottawa with a view to the 
exchange of instruments of ratification as provided for 
in Article X of the treaty. 


‘<It is assumed that, in accordance with the customary 
practice in such cases, there will be signed on the occa- 
sion of the exchange of ratifications a protocol which, 
without constituting a new agreement between the 
Governments, will serve as formal evidence of the ex- 
change. In this connection, my Government considers it 
necessary for the protocol of exchange to contain a state- 
ment indicating that the United States ratification is sub- 
ject to the above-mentioned reservation and that the 
reservation is acceptable to the Canadian Government.’’ 
(Supp. JA, p. 19 and Appendix D, pp. 13-14) 


At page 12 of the Petitioner’s Brief, there is quoted 
the portion of the reply dated September 21, 1950, addressed 
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- to the Secretary of State by the Canadian Ambassador, to 
the mentioned note of August 17, 1950, setting forth an un- 
conditional acceptance of ‘‘the United States reservation’’. 
There follows a paragraph in which this unconditional 
acceptance is referred to as the Canadian ‘‘acceptance’’, 
and reference is made to a so-called explanation of the 
acceptance in the Protocol of Exchange, a portion of which 
is then quoted. 


The unconditional nature of the Canadian acceptance 
of the Reservation appears not only from the note of the 
- Canadian Ambassador quoted on page 12 of Petitioner’s 
Brief, but also from the President’s Proclamation of the 
treaty, which is not quoted. It was stated in the Proclama- 
tion, after quoting the text of the Reservation: 


‘“Wuereas the text of the aforesaid reservation was 
communicated by the Government of the United States 
of America to the Government of Canada and thereafter 
the Government of Canada gave notice of its acceptance 
of the aforsaid reservation; 


‘“WauereEas the said treaty was ratified by the Presi- 
dent of the United States of America on August 24, 
1950, in pursuance of the aforesaid advice and consent 
of the Senate and subject to the aforesaid reservation, 
and was duly ratified also on the part of Canada on 
October 5, 1950; 

* * ee 

‘‘Now, THEREFORE, be it known that I, Harry § 
Truman, President of the United States of America, do 
hereby proclaim and make public the said treaty between 
the United States of America and Canada concerning 
uses of the waters of the Niagara River, to the end that 
the same and every article and clause thereof, subject 
to the reservation hereinbefore recited, may be observed 
and fulfilled with good faith by the United States of 
America and by the citizens of the United States of 
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America and all other persons subject to the judisdiction 
thereof.’’ (Supp. JA, pp. 31-32) 


The first paragraph of page 13 of Petitioner’s Brief 
states that since 1950 thirty bills dealing with Niagara 
power development have been introduced in Congress and 
hearings have been held on most of them; and that no bill 
has passed both Houses. 


Omitted from Petitioner’s Brief is a statement that even 
before the 1950 Treaty was ratified a bill was introduced 
by Congressman Roosevelt the object of which was to pro- 
vide the legislation which the Reservation was deemed to 
require (Supp. JA, Appendix D, p. 1). This fact is deemed 
material because it constitutes contemporaneous recogni- 
tion in the House of Representatives of what would be the 
effect of the Reservation proposed by the Senate if accepted 
and included in the instrument of ratification by the Presi- 
dent. 


A further relevant fact omitted from Petitioner’s State- 
ment of the Case, except by general reference to Appen- 
dix D of the Supplemental Joint Appendix, is that a bill 
was introduced by Senator Case, the effect of which, if 
enacted, would have been the removal of ‘‘the existing bar- 
rier to the consideration by the Federal Power Commission 
under the Federal Power Act of proposals for [Niagara] 
redevelopment’’ (Supp. JA, Appendix D, p. 6). In the 
words of Senator Case, 


‘‘the existing barrier was the reservation in the Treaty 
with Canada, and it was precisely to that point that my 
bill was addressed, and to remove that barrier so the 
Federal Power Commission could engage in this com- 
plete analysis of this necessarily large complex develop- 
ment. I feel that Congress is not equipped to make that 
complete analysis or to follow through in the develop- 
ment of the Niagara River and falls and it would best 
be accomplished if we remove the barrier.’’ (Supp. JA, 
Appendix D, pp. 5-7) 
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The Case bill was not passed. It constitutes, however, the 
clearest recognition of the Reservation as an effective part 
of the 1950 Treaty with Canada. 


At pages 13 and 14 of Petitioner’s Brief appear state- 
ments to the effect that in 1950 the staff of Respondent 
made a finding that there was then an urgent need for 
power development of the Niagara River; that the power 
output of development on the United States’ side of the 
Niagara River had substantially decreased because of a 
destruction of part of the Schoellkopf Generating Station 
at Niagara Falls in 1956; and that (according to Petitioner’s 
application to Respondent, although stated in the brief as a 
fact) ‘‘A critical shortage of electric power threatens the 
economy of the area, and because of a heavy concentration of 
vital industries, the defense of the United States’’. These are 
matters irrelevant to the questions presented to this Court. 
Likewise irrelevant are the statements at page 14 of Peti- 
tioner’s Brief as to what Petitioner’s proposed Niagara 
development would cost, how it would be financed, what 
power would be produced, and to whom it would be sold. 
All such matters are improperly included in Petitioner’s 
Statement of the Case. 


Statutes Involved 
The following statute is not noted in Petitioner’s state- 


ment of Statutes Involved: 64 Stat. 980, 1 USC §112a. 


Summary of Argument 


The fundamental issue in this case is whether the pro- 
vision designated as a Reservation in the 1950 Treaty is 
beyond the treaty-making power of the United States. This 
issue should not be confused, as has been done in Peti- 
tioner’s Brief, by the fact that the provision has been 
designated as a ‘‘reservation’’, and included in the instru- 
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ment of ratification after the original text of the Treaty, 
(i.e., the text prior to submission to the Senate for its advice 
and approval). If the provision is beyond the treaty-making 
power, it would be equally invalid whether contained in 
the original text of the Treaty, or added thereafter prior 
to ratification. The converse is also true. 


Thus it cannot conceivably be disputed that the physical 
position of a part of a treaty—whether at the beginning, 
middle, or at the end—has no bearing on its validity as a 
constitutional exercise of the treaty-making power. 


Whether a provision zs in fact a part of a treaty is a 
question entirely separate from, and unrelated to, a ques- 
tion of its validity if 7 7s a part of a treaty. If a provision 
is not a part of a treaty, the question of its validity, if it 
were, is never reached. 


Petitioner argues two things, and they are separate 
and independent. One is, that the Reservation, because of 
alleged non-compliance with the requirements peculiar to a 


‘‘reservation’’, as distinguished from other parts of 
treaties, never became part of the 1950 Treaty. If this is 
so, there is no reason to reach the second argument, that 
the reservation is beyond the scope of the treaty-making 
power. And, conversely, the second argument is not deter- 
minative of the first. 


Logically, therefore, we deal first with Petitioner’s 
claim that the Reservation never became part of the 1950 
Treaty. It is a claim without any judicial support what- 
ever. Even the seeming support of ‘‘definitions’’ of some 
text writers dissolves on closer scrutiny. On the other hand, 
on principle, precedent, practical construction, and judicial 
authority, the Reservation is a part of the 1950 Treaty. 


Under the Supremacy Clause of the Constitution, the 
Reservation, as a part of a treaty, is effective as domestic 
law, if it is within the scope of the treaty-making power. 
This Petitioner admits (Petitioner’s Brief, Point 4). Peti- 
tioner thus reaches the fundamental issue in this case. 
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Petitioner’s second claim, that the Reservation does not 
constitute a valid exercise of the treaty power presents a 
unique constitutional question. It is a constitutional ques- 
tion because the treaty-making power, to the extent that it is 
considered other than as an incident of sovereignty, de- 
rives from the Constitution. It is unique in that no court 
has ever found a treaty to be unconstitutional. It would 
therefore be expected that Petitioner would present the 
most cogent reasons as a basis for this Court for the first 
time to declare a part of a treaty unconstitutional. Such 
reasons are utterly lacking. 


The only reason advanced is that the Reservation ‘‘did 
not involve the foreign relations of the United States, but 
related solely to a matter of purely domestic concern to 
the United States.’’ (Petitioner’s Brief, Point 5). But 
these are not true tests of the scope of the treaty-making 
power. No judicial authority supports such limitations. 
The Reservation is well within the only judicially declared 
limitations of the treaty-making power. Furthermore, the 
Reservation does in fact involve the foreign relations of 
the United States, and matters of purely domestic concern 
are authoritatively recognized as within the treaty-making 
power. 


With the Reservation established as a valid part of the 
1950 Treaty, there is no dispute as to its effectiveness as 
superseding or suspending, to the extent inconsistent, the 
previously enacted Federal Power Act, precisely as it was 
intended to do. 
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POINT I 


The Reservation is a part of the 1950 Treaty between 
the United States and Canada. 


Before reaching the fundamental issue in this case, 
whether the Reservation is within the scope of the treaty- 
making power of the United States, we deal with Peti- 
tioner’s argument that the Reservation is not a part of the 
Treaty. 


As pointed out in the Summary of Argument, this 
question does not depend on the scope of the treaty-making 
power; but it is to be determined on whether legal requisites 
peculiar to a treaty ‘‘reservation’’ have been met. If it is 
established, as we are confident 1t will be, that the Reserva- 
tion is a part of the 1950 Treaty, then its validity, tested 
by whether it is within or without the scope of the treaty- 
making power, is a matter to be determined as that of any 
other treaty provision, i.e., without reference to the fact 
that it is a ‘‘reservation’’ rather than the first or third or 
last provision of the Treaty. 


The importance of whether the Reservation is a part of 
the Treaty is recognized by Petitioner. The reason is that 
provisions which are part of treaties may have a dual effect. 
They will be effective as part of an international compact. 
They may also be effective as domestic law. 


The latter proposition is expressly recognized by Peti- 
tioner in Point 3 (p. 25) of its brief. It is there correctly 
stated that under the Constitution there are two procedures 
by which Federal laws may be made; that the first is by 
action of the two Houses of Congress and the President 
(U. S. Const., Art. I, §§ 1, 7 and 8); that the second is the 
treaty-making process, which is the action of the President 
with the advice and consent of the Senate (Const., Art. 
Il, §2); that under either procedure, by virtue of the 








vid 


Supremacy Clause, there is established the Law of the 
Land (Const., Art. VI, §2, cl. 2); and that when a treaty 
is inconsistent with a prior act of Congress, the treaty will 
prevail, superseding the statute. From these principles 
Petitioner correctly concludes: 


‘‘If the reservation to the 1950 Treaty precludes re- 
spondent from exercising this jurisdiction [to issue a 
license for the Niagara redevelopment] it must be 
because the reservation is part of the treaty and as such, 
under the supremacy clause, supersedes and in effect 
repeals pro tanto the Federal Power Act’’ (Petitioner’s 
Brief, p. 25). 


The Petitioner’s burden, which it clearly recognizes, of 
establishing that the Reservation is not a part of the Treaty, 
is sought to be sustained largely by a semantic attack, that 
the Reservation does not conform to the definition of ‘‘re- 
servation’’ as used in a Draft Convention of the Law of 
Treaties prepared by a group under the auspices of the 
faculty of Harvard Law School as part of a project for the 
codification of international law (29 Am. Jour. Int’l. L. 
Supp. Part III (1935)). Before dealing with the glaring 
deficiencies of that attack, let us first consider the mountain 
of affirmative evidence that the Reservation is part of the 
1950 Treaty which Petitioner has the burden to overcome. 


The history of the Treaty establishes that the Reserva- 
tion is a part of it. And by ‘“‘history’’ here is meant the 
action taken with respect to the Treaty from its genesis up 
to the time of the attack on the Reservation by Petitioner. 


Article II, Section 2, Clause 2, of the Constitution 
specifies how treaties are to be made: 


‘*He [the President] shall have the power, by and 
with the Advice and Consent of the Senate to make 
treaties provided two-thirds of the Senators present 
concur * * *.’? 
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The President and the Senate thus are the constitutional 
treaty-making authorities for the United States. The 
Treaty, including the Reservation, had the full approval 
of those treaty-making authorities. 


The Treaty in its original form was executed on Feb- 
ruary 27, 1950 on behalf of the United States by the Secre- 
tary of State, and on behalf of Canada by the Canadian 
Ambassador. The President transmitted the Treaty as then 
executed to the Senate (Senate Executive N, 81st Cong., 
2d Sess. page 3). The Senate referred the Treaty to its 
Committee on Foreign Relations, which held hearings 
thereon on June 27 and July 25, 1950. On August 2, 1950, 
it reported the Treaty to the Senate, recommending that it 
give its advice and consent to ratification subject to the 
reservation which the Power Authority questions. (Supp. 
JA, pp. 16-18). (Executive Rep. No. 11, 81st Cong., 2d 
Sess.). On August 9, 1950, the Senate by the requisite two- 
thirds vote advised and consented to the ratification of the 
Treaty with the Reservation (Congressional Record Vol. 96 
Part 9, p. 12094). 


In Cranpatt, Treaties Toer Maxine anp ENForce- 
MENT (2nd ed. 1916), the following is stated at page 81: 


‘*Not usually consulted as to the conduct of negotia- 
tions, the Senate has freely exercised its co-ordinate 
power in treaty making by means of amendments. In 
case a treaty as negotiated is not acceptable in some of 
its provisions to the Senate, it is the practice of that 
body, if it gives its advice and consent to the ratification, 
to do so with specific amendments, which renders un- 
necessary the re-submission of the instrument after the 
consent of the other party to the designated changes has 
been obtained. But the approval, whether qualified or 
unqualified, of the treaty by the Senate is not to be 
confused with the act of ratification. The latter is per- 
formed by the President, and is unconditional, even 
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where it relates to a treaty which, because of amend- 
ments by the Senate, differs from the one first 
signed. * @ @)) 


On August 24, 1950, the President ratified the Treaty, 
including the Reservation. 


In Muuer, Reservations To Treaties (1919), the author 
notes, at page 80: 


“Tt is thus incorrect to say that a reservation on 
behalf of the United States may be made by the Senate 
—it may be initiated or proposed by the Senate just as 
it may be initiated or proposed by the President. 


‘‘A reservation on the part of the United States 
made upon the signature of a treaty, before its sub- 
mission to the Senate, is one which is initiated or pro- 
posed by the President. 


“<Tf such reservation is not disagreed to or modified 
by the Senate resolution regarding ratification, and the 
President thereafter ratifies the treaty, the instrument 
of ratification also incorporates the reservation, which 
is thus a formal declaration by the United States. 


‘¢ And likewise a reservation proposed by the Senate 
and incorporated in its resolution regarding ratification 
and thereafter accepted by the President and incor- 
porated in the instrument of ratification, is a formal 
‘declaration by the United States.’’ 


The Reservation, then, became part of the 1950 Treaty 
as far as the United States was concerned, and was so 
recognized by the full treaty-making authority of the United 
States, the President and the Senate. 


The Reservation shortly thereafter was recognized as a 
part of the Treaty by Canada, the other sovereign party 
involved. 
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On ratification of the Treaty by the President but before 
further action by Canada, the Reservation was a unilateral 
condition not accepted by Canada and, therefore, not bind- 
ing on it in a political sense.* 


In Hype, Ivtrernationat Law Curerty As Ly Terpretep 
AND APPLIED BY THE Unirep States (1945) Vol. 2, it is stated 
at page 1438: 


‘‘What constitutes acceptance of a fresh proposal 
embodied in a reservation depends upon the implica- 
tions necessarily to be drawn from the conduct of the 
party to which it is addressed. The reserving State may 
seek to remove all doubt by demanding that acceptance 
be acknowledged by some appropriate statement. * * *’’ 


In the case of the 1950 Treaty doubt as to the effective- 
ness of the Reservation was thus removed. After the Sen- 
ate’s advice and consent to ratification, but before ratifica- 
tion by the President, the Reservation was called to the 
attention of the Canadian Government in a note from the 
Legal Adviser of the State Department dated August 17, 
1950. The note stated, in part (supra, p. 4): 


‘‘Any ratification of the treaty by the President of 
the United States will, of necessity, be made subject to 
the reservation required by the Senate resolution. Be- 
fore the treaty is ratified on the part of the United 
States it is desirable that this notification with respect 
to the reservation be communicated to your Govern- 
ment and that my Government be notified whether that 
reservation is acceptable to the Canadian Government.”’ 


Thus, the State Department’s Legal Adviser recognized 
that the ratification of the Treaty subject to the Reserva- 


* The Treaty was not effective at this time in any event, because by its terms 
it was to become effective on the exchange of ratifications, which did not 
oceur until October 10, 1950. 
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tion did make the Reservation a part of the Treaty, so far 
as the United States is concerned, and he thus solicited 
Canadian acceptance. 


The Canadian Government accepted the Reservation 
unconditionally, as appears from the note of the Canadian 
Ambassador dated September 21, 1950 to Secretary of 
State Acheson (Petitioner’s Brief, p. 12) : 


‘<The terms of this reservation were forwarded to 
the Canadian Government, and I am now instructed to 
advise you that the Canadian Government accepts the 
United States reservation. The Canadian Government 
agrees with your suggestion that its acceptance of the 
reservation be indicated by a statement to be included 
in the Protocol of exchange of ratifications.’’ 


Note that it was the ‘‘United States reservation’’* 
which was accepted, and not a ‘‘Senate reservation’’. This 
is clear recognition that the Reservation initiated by the 


Senate had become engrafted on the Treaty, as the political 
instrument of the United States. 


That the Reservation is a part of the Treaty was recog- 
nized for the second time by President Truman in his proc- 
lamation of the Treaty on October 30, 1950. The proclama- 
tion recites the execution of the Treaty in its original form, 
the advice and consent of the Senate to ratification subject 
to the Reservation (which is quoted in the proclamation), 
the communication to the Canadian Government of the text 
of the Reservation, the notice by Canada of its acceptance, 
the ratification of the Treaty by the President ‘‘in pursu- 
ance of the aforesaid advice and consent of the Senate and 
subject to the aforesaid reservation,’’ the ratification on 
the part of Canada, the exchange of instruments of rati- 
fication on October 10, 1950, and the signature of a Protocol 


* This is recognized by Petitioner. See Petitioner’s Brief, p. 25. 
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of Exchange on that date. Thereupon the Treaty was pro- 
claimed 


«<* * * to the end that the same and every article 
and clause thereof, subject to the reservation herein- 
before recited, may be observed and fulfilled with good 
faith by the United States of America and by the citi- 
zens of the United States of America and all other per- 
sons subject to the jurisdiction thereof.’’ (supra, pp. 
5-6) 


Shortly before the Treaty became effective, there was 
enacted a new section, Secrion 112(a), of Title 1 of the 
United States Code (64 Stat. 980). That section required 
the Secretary of State to cause to be published, beginning 
as of 1950, a compilation entitled ‘‘United States Treaties 
and Other International Agreements,’’ to contain all trea- 
ties to which the United States is a party, that have been 
proclaimed during each calendar year. It is provided, 


‘“‘The said United States Treaties and Other Inter- 
national Agreements shall be legal evidence of the trea- 
ties, * * * and proclamations by the President of such 
treaties * * * therein contained, in all the Courts of the 
United States, the several States and the Territories 
and insular possessions of the United States.’’ 


The 1950 Treaty, including the Reservation, as ratified and 
proclaimed, is published in Volume 1 of United States 
Treaties and Other International Agreements. 


It thus appears that from the first stage of the treaty- 
making process at which the Reservation was initiated, to 
the final conclusion of that process when the Treaty was 
proclaimed after it had become effective, the Reservation 
was treated by all parties connected with the treaty-making 
process—the President, the Senate, the Secretary of State, 
the Legal Adviser for the State Department, the Canadian 
Ambassador, and the Canadian Prime Minister—as an in- 
tegral part of the Treaty. 
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This is not yet all of the authoritative recognition of 
the reservation as part of the 1950 Treaty. Even before 
the Treaty had become effective, and pending its ratifica- 
tion, a bill was introduced in the House of Representatives 
(H.R. 8343) designed to provide for the development of 
the United States’ share of the waters made available by 
the Treaty. This bill, introduced by Congressman Franklin 
D. Roosevelt, Jr., was in furtherance of, and attempted 
compliance with, the Reservation. At no time did the House 
or its Public Works Committee which held hearings on the 
bill suggest that the Reservation (not then effective) would 
be other than a part of the Treaty, nor proceed on a basis 
other than that as part of the Treaty it would be entirely 
valid. (p. 6, supra; Supp. JA, Appendix D, p. 1) 


Succeeding sessions of both Houses of Congress and 
their Committees consistently recognized the Reservation 
as a part of the Treaty in considering legislation in imple- 
mentation of, and thus necessarily in recognition of, the 
Reservation (Supp. JA, Appendix D, pp. 1 and 2; Peti- 
tioner’s Brief, p. 13). Indeed, a bill was introduced by 
Senator Case designed to make the Reservation ineffective 
(supra, p. 6, Supp. JA, Appendix D, pp. 5-7). It would 
not be possible to have a more clear recognition of the 
Reservation as an effective part of the Treaty. 


The facts that the Reservation, from the time it was first 
submitted, has been recognized as part of the Treaty by 
the constitutional treaty-making authorities and by all the 
others connected with treaty-making, and that it has been 
recognized as an effective part of the Treaty by both Houses 
of Congress, are entitled to great weight. The legal sig- 
nificance of such recognition involves the same principle 
that underlies the familiar rules that the interpretation of 
statates by agencies charged with their application is an 
important consideration in their construction by the courts, 
(United States v. Chicago N.S. G M.R.R. Co., 288 US. 1; 
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Wisconsin v. Illinois, 278 U.S. 367; Union Manufacturing 
Co. v. National Labor Relations Board, 95 App. D.C. 252, 
221 F. 2d 532, cert. den. 349 U.S. 921), and that legislation 
by Congress which implies an interpretation of the Consti- 
tution is given great weight by the courts in interpreting 
the Constitution (McCulloch v. Maryland, 17 US. (4 
Wheat.) 316; Pollack v. Farmers Loan & Trust Co., 157 
U.S. 429). 


It is stated, at page 42 of Petitioner’s Brief, that neither 
passage of time nor unquestioned acceptance could give 
validity to the Reservation if it were unconstitutional. 
Clearly this is so; but it does not detract from the legal 
significance of the recognition of the Reservation as part 
of the Treaty. Whether it is invalid as beyond the scope 
of the treaty-making power is another question which, as 
already noted several times, necessarily presumes that the 
Reservation is a part of the Treaty. That question will be 
reached later. 


Against the foregoing background of overwhelming evi- 
dence that the Reservation is a part of the Treaty, let us 
consider the arguments advanced by the Petitioner to sus- 
tain its burden of proving the contrary. 


The main argument is that the Reservation did not 
become a part of the Treaty because it does not conform 
to the definition of a ‘‘reservation’’, as a word of art, 
contained in the Draft Convention on the Law of Treaties 
of the Research in International Law (cf. p. 11, supra). 
The definition of the Draft Convention, quoted in part at 
page 33 of Petitioner’s Brief, would limit ‘‘reservation’’ 
to a provision which will create a different relationship 
between the parties than there would have been without it. 


The Constitution, which prescribes the method of making 
treaties, says nothing of ‘‘reservations’’. No judicial au- 
thority is cited to support the definition in the Draft Con- 
vention. Petitioner’s argument is no more than a semantic 
exercise. 
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Furthermore, the definition is specifically limited in 
application to the Draft Convention. Significantly, there 
is omitted from the definition of ‘‘reservation’’ quoted at 
page 33 of Petitioner’s Brief, these words which precede it: 
‘*As the term is used in this Convention’’. 


Further internal evidence that the Draft Convention 
does not purport to be an authoritative statement of the 
law of the United States, or of any of the many countries 
whose treaty-making processes were analyzed, appears from 
the following introductory comment: 


‘*The following Convention has been prepared with 
the view to setting forth what is deemed to be the 
existing law, in some instances the desirable law, with 
respect to the more common problems arising with re- 
spect to instruments which may properly be described 
by the generic term rreaties.’’ (29 Am. Jour. Int’l. L. 
Supp. Part ITI (1935) p. 671) 


Appendix G to the Supplemental Joint Appendix pur- 
ports to be a dissertation on the nature of a ‘‘reservation’’, 
and discusses ‘‘reservations’’, ‘‘declarations’’, ‘‘under- 
standings’’, ‘‘definitions’’ and the like. One thing that 
becomes clear is that writers cited as authorities do not 
agree on definitions. But obviously whether a provision 
is a part of a treaty cannot be made to depend on whether 
it fits one or another definition of ‘‘reservation’’, ‘‘declara- 
tion’’, ete. In principle, the intention and agreement of the 
parties must control. In this regard we may accept the 
conclusion of Mmuzsrr, Reservations to Treaties (1919), 


page 76: 


‘‘Qne conclusion, supported by all of the foregoing 
precedents, is that the declaration, whether in the na- 
ture of an explanation, an understanding, an interpreta- 
tion, or reservation of any kind, must be agreed to by 
the other Party to the treaty. In default of such accept- 
ance, the treaty fails, * * *’’ 
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In Doe v. Braden, 14 U. S. (16 How.) 635 (1853), con- 
sidering a ‘‘declaration’’ to a treaty with Spain, the Court 
said at p. 656: 


‘«“* * * For it is too plain for argument that where 
one of the parties to a treaty, at the time of its ratifica- 
tion annexes a written declaration explaining ambiguous 
language in the instrument or adding a new and distinct 
stipulation, and the treaty is afterwards ratified by the 
other party with the declaration attached to it, and the 
ratifications duly exchanged—the declaration thus an- 
nexed is a part of the Treaty and as binding and obli- 
gatory as if it were inserted in the body of the instru- 
ment. The intention of the parties is to be gathered from 
the whole instrument, as it stood when the ratifications 
were exchanged.’’ 


There can be no question here as to the intention of 
the parties with respect to the Reservation. Canada’s ac- 
ceptance of the Reservation was solicited by the State 
Department in the clearest terms (p. 4, supra). It was 
pointed out that ‘‘Any ratification of the Treaty by the 
President of the United States will, of necessity, be made 
subject to the Reservation required by the Senate Reserva- 
tion.’? With this as a premise, the solicitation of the accep- 
tance of Canada to the Reservation took on a special sig- 
nificance. Canada well knew what the United States’ treaty- 
making process was. Canada well knew that without the 
acceptance of the Reservation proposed by the Senate, the 
necessary condition to the Senate’s advice and consent to 
ratification would be lacking, and that there could be no 
treaty on the basis of the Senate’s resolution of advice and 
consent. 


In the face of all this, to suggest, as Petitioner does in 
Point 7 of its brief, that Canada’s consent was not required, 
is to contradict the plain facts. 
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Canada’s acceptance of the Reservation was given un- 
conditionally. 


‘<The terms of this Reservation were forwarded to 
the Canadian Government, and I am now instructed to 
advise you that the Canadian Government accepts the 
United States’ Reservation.’’ (JA 20-21) 


This unequivocal language belies statements in Peti- 
tioner’s Brief such as appear at page 40, that the ‘‘ Canadian 
‘acceptance’, accompanied as it was by a disclaimer of in- 
terest in the Reservation was devoid of legal effect’’. There 
was no ‘‘disclaimer’’. Yet this unconditional acceptance, 
Petitioner would have the Court believe, ‘‘was in effect no 
acceptance’’ (Petitioner’s Brief, p. 39). This unconditional 
acceptance, Petitioner would have the Court believe, ‘‘has 
no more legal effect than a refusal to accept’’ (Petitioner’s 
Brief, p. 40). This unconditional acceptance is referred to 
for the first time in Petitioner’s Brief as the ‘‘Canadian 
‘acceptance’ ’’ (Petitioner’s Brief, p. 12). Words and their 
repetition do not change white to black, nor change facts 
to their contradictories. The Court will not be blinded to 
the fact of unconditional acceptance, however much Peti- 
tioner would avoid that fact. 


The fact, and the legal significance of the fact, of uncon- 
ditional acceptance by Canada of the Reservation on Sep- 
tember 21, 1950, is in no respect changed by the recital in 
the Protocol of Exchange of instruments of ratification of 
October 10, 1950, which states a reason for Canada’s accept- 
ance. It is doubtless true that, because the principal impact 
of the Reservation as part of the Treaty was on a domestic 
concern of the United States, Canada readily accepted. But 
as hereinafter appears (infra, p. 34) Canada had a para- 
mount interest, the prompt relief of its power shortage— 
well recognized by the Senate in initiating the Reserva- 
tion—(supra, p. 2), in having the Treaty made effective, 
and could well understand that without acceptance of the 
Reservation, there could be no Treaty. 
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The treaty-making process of the United States was, 
after all, no secret to Canada. It was well known, as stated 
in CranpauL, Treaties THER Makinc aND ENFORCEMENT, 
(2d Ed., 1916) page 81: 


‘‘There can be no doubt of the constitutional rights 
of the Senate to reject in toto a treaty, the negotiation 
of which it has not advised, or to withhold action thereon 
until the changes it may indicate by resolution or other- 
wise have been negotiated, or to advise and consent to 
the ratification with certain specific amendments.’’ 


See, also, Henxrn, Toe Treaty Makers anp THE Law Mak- 
ERS: THe Nuacara Reservation, 56 Col. L. Rev. 1151, 1176- 
1181 (Dec. 1956). 


It is, of course, only logical, as has above been established 
on authority, that when both sovereign parties to a treaty 
accept all the terms proposed by either, there can be no 
question that all the terms, however designated, are part 
of the treaty. That is the situation with respect to the 
Treaty and its Reservation. Difficulty in interpretation 
arises only when a provision—call it ‘‘reservation’’, ‘‘dec- 
laration’’, or whatever—is added by one party and not spe- 
cifically accepted by the other. In such a case, where the 
intention of the parties is obscure, it is open to either sov- 
ereign to interpret, as a political matter, the effect of the 
provision in question, as a part, or not as a part, of the 
treaty. 


Instances of such situation are erroneously referred to 
in Petitioner’s Brief as precedents supporting Petitioner’s 
claim that the Reservation is not a part of the Treaty. The 
absence of clear acceptance in those cases distinguish them 
from the present case, where acceptance of the Reservation 
was unconditional and the intention of the parties is clear. 


Thus at page 35 of Petitioner’s Brief, reference is made 
to the advice and consent of the Senate to the ratification 
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of the 1907 Hague Convention for the Pacific Settlement of 
International Disputes, which included a ratification of a 
declaration made by the United States plenipotentiaries 
before signing the Treaty. This declaration expressly re- 
quired construction of the Treaty subject to conditions 
which Petitioner refers to as the Monroe Doctrine. Peti- 
tioner states this was ‘‘clearly a declaration of policy.’’ 
It was that, and more. There is, however, no authority for 
Petitioner’s further statement, that the declaration could 
not be considered a part of the Treaty. An examination of 
the instrument of ratification shows that it was part of the 
Treaty. Furthermore, it was so recognized by the other 
States involved. Musee, Reservations ro Treaty (1919) 
pp. 142-145. 


The reference (Petitioner’s Brief, pp. 35-36) to the Sen- 
ate resolutions giving advice and consent to ratification of 
the treaty with Korea of 1882 is likewise inapposite. There 
the resolutions included a declaration calling attention to the 
treaty-making process provided in the Constitution*. It 
was made clear, however, that the mentioned resolution 
was not intended to be a part of the treaty, because it fol- 
lowed resolutions which included an understanding which, 
unlike the mentioned resolution, the President was re- 
quested to communicate to the Korean government. (Mz- 
LER, RESERVATIONS TO Treaties, (1919) pp. 40-41) 


Petitioner’s Brief (p. 36) refers to a treaty between 
the United States and Austria as to which the Senate in- 
cluded a declaration in its advice and consent to ratification 
which the then Secretary of State said was of no concern 
to Austria. Austria was not called upon to accept the 
declaration, and Petitioner concludes that the declaration 
did not become part of the treaty. Perhaps this is so. The 
question did not arise, and so has not been decided. But 


* Perhaps the Senate anticipated the expansion of Executive Agreements, 
since criticized in some quarters as circumventing the Senate’s function in 
the constitutional treaty-making process, 





24 


an example of a declaration which did not condition the 
Senate’s advice and consent to ratification, and which was 
not definitely accepted, is not apposite to the present case 
of a Reservation which did condition the Senate’s ad- 
vice and consent to ratification and which was accepted. 


Petitioner’s Brief (p. 35) refers to the 1944 Treaty with 
Mexico regarding the Rio Grande, and certain ‘‘under- 
standings’’ contained in the Senate resolution advising and 
consenting to its ratification. One of these was: 


“‘That nothing contained in the treaty or protocol 
shall be construed as authorizing the Secretary of State 
of the United States, the Commissioner of the United 
States Section of the International Boundary and 
Water Commission, or the United States Section of said 
Commission, directly or indirectly to alter or control 
the distribution of water to users within the territorial 
limits of any of the individual States.’ 


This and a like ‘‘understanding’’, according to the 
proclamation of the treaty (59 Srar. 1219), the Mexican 
Senate refrained from considering, ‘‘ because it is not com- 
petent to pass judgment on them, the provisions which 
relate exclusively to the internal application of the treaty 
within the United States of America and by its own au- 
thorities * * *’’, 


It is not clear whether the Mexican action in refraining 
from considering the understandings constituted non-ac- 
ceptance. Certainly it is clear, contrary to the statement 
on page 35 of Petitioner’s Brief, that the understandings 
were not rejected by Mexico. Although the situation with 
respect to the Mexican Treaty is not here apposite, because 
unlike the Mexican case there was here a clear Reservation 
clearly understood and clearly accepted, nevertheless, con- 
trary to Petitioner’s statement (Brief, p. 35) that the 
understandings were not part of the Mexican Treaty, the 
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Court of Appeals for the Fifth Circuit viewed the matter 
otherwise. 


Hidalgo County Water Control & Imp. Dist. v. Hedrick, 
226 F.2d 1 (C.A. 5), cert. den. 350 U. S. 983 (1956) was 
an action for a judgment declaring plaintiff’s rights to 
divert and use waters of the Rio Grande River and to 
enjoin the defendants from taking water from the river. 
The plaintiffs were two political subdivisions of the State 
of Texas and two individuals. They asserted that they had 
certain rights to divert and use the waters of the Rio 
Grande which inured to them by virtue of or were pro- 
tected by the above-mentioned treaty between the United 
States and Mexico and the protocol supplementary thereto 
(59 Srar. 1219). 


The Court held that the treaty did not sustain the po- 
sition of the plaintiffs, and buttressed its conclusion by 
reference to the above quoted understanding stipulated in 
the Senate resolution of advice and consent which Mexico 
refrained from considering. Referring to that provision, 
the Court said at page 8: 


* * * The language of that portion of the treaty 
involved in this appeal is neither uncertain, ambiguous 
nor susceptible of more than one construction. We find 
nothing in the hearings, discussions, statements or other 
extraneous matters that would impel us to a conclusion 
different than that which we have reached. But, we 
think, if any uncertainty did exist it would be dispelled, 
and if any ambiguity were present it would be removed 
by the ratifying resolution of the Senate which pro- 
vides: 


[here the Court quoted the provision, supra p. 24]’’ 


Fourteen Diamond Rings v. U. S., 183 U. S. 176 (1901), 
is cited at page 37 of Petitioner’s Brief, and is one of the 
few judicial authorities cited in connection with Peti- 
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tioner’s attempt to establish that the Reservation is not a 
party of the Treaty. 


Petitioner states that the case holds that a declaration 
by the Senate made after the ratification of a treaty is 
clearly invalid as altering the treaty. We agree. Not only 
was the declaration made after ratification of the treaty in 
question, but also it was contained in a resolution adopted 
by less than two-thirds of the Senate present. Clearly the 
Senate’s action in that case was not part of the Senate’s 
constitutional function in treaty-making. But the case has 
no application here to a Reservation initiated by the Senate 
in the course of its constitutional treaty-making function, 
accepted by the President, and included in the instrument 
of ratification. 


Finally, Petitioner’s Brief cites New York Indians v. 
United States, 170 U. S. 1 (1898) as an example of a reser- 
vation to a treaty which was held not to be a part of the 
treaty, and as authority for sustaining the Treaty without 


the Reservation. It can readily be seen that the case has 
no application here. 


It is well established that the constitutional treaty mak- 
ing power was exercised not only in making treaties with 
foreign sovereigns, but also in making treaties with Indian 
Tribes (See, e.g., Cherokee Nation v. Georgia, 30 U.S. (5 
Pet.) 1 (1831); Holden v. Joy, 84 U.S. (17 Wall.) 211 
(1872)). In such treaties, the Indians were dealt with as 
if foreign sovereigns. The treaty considered in New York 
Indians v. United States was such a treaty. 


In its resolution with respect to the treaty, the Senate 
attached a proviso, which not only was not consented to by 
the Indians, not included in the original, or published copy, 
or proclamation, but was never communicated to the In- 
dians. Contrast these circumstances with their contradic- 
tories in the case of the 1950 Treaty Reservation. It is 
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indeed astonishing that it was even contended that the 
- Indians, dealt with as a foreign sovereign, could have been 
bound by a proviso they knew nothing about. In holding 
the proviso ineffective, the language of the Court is under- 
standable, but entirely inapposite to the Treaty Reserva- 
tion (p. 23): 


«<* * * There is something, too, which shocks the con- 
science in the idea that a treaty can be put forth as 
embodying the terms of an arrangement with a foreign 
power or an Indian tribe, a material provision of which 
is unknown to one of the contracting parties, and is kept 
in the background to be used by the other only when the 
exigencies of a particular case may demand it. * * *”’ 


From the foregoing it is evident that Petitioner’s claim 
that the reservation is not a part of the treaty because it 
does not conform to a limited ‘‘definition’’ of ‘‘reserva- 
tion’’, and because it appears to be at variance with in- 
apposite ‘‘precedents’’, is without substance and contrary 
to authority. The reservation stands established as a part 
of the treaty. 


POINT Ii 


The Reservation is within the scope of the treaty-making 
power of the United States. 


With the attack on the Reservation, as such, shown to 
be wholly without merit, we consider the issue whether, as 
Petitioner claims, the Reservation is beyond the treaty- 
making power of the United States. It is on the basis of that 
claim Petitioner asks this Court to take unprecedented ac- 
tion, to declare unconstitutional a provision of the Treaty 
which the sovereign parties to the Treaty intended to 
be effective. The action sought is unprecedented indeed, 
because never in our history has a court of the United 
States declared a treaty provision to be unconstitutional. 
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Petitioner’s argument that the Reservation is not a 
valid exercise of the treaty-making power is stated in 
Points 4 and 5 of its Brief. It is that treaties are con- 
stitutionally limited ‘‘to matters involving the foreign 
relations of the United States,’’ and that the Reservation 
‘‘did not involve the foreign relations of the United States, 
but related solely to a matter of purely domestic concern 
to the United States.’’ (Petitioner’s Brief, p. 17) 


Petitioner’s statement would suggest that a matter 
‘‘involving the foreign relations’’ and a ‘‘matter of purely 
domestic concern’’ are mutually exclusive. As we shall 
see, and particularly in the context of the Reservation, 
this is not so. 


Although it is true, as stated in Petitioner’s Brief 
(p. 26), that a treaty is a contract with a foreign govern- 
ment, this fact does not warrant the conclusion that the 
scope of the treaty-making power ‘‘is thus limited to 
matters which are the proper subject of negotiation with 
a foreign government.’’ The reason is that in the United 
States a treaty is more than a contract between nations. 


In Foster v. Neilson, 27 U. S. (2 Pet.) 253 (1829), Chief 
Justice MarsHatn said at p. 314: 


 **& treaty is in its nature a contract between two 
nations, uot a Legislative Act. It does not generally 
effect, of itself, the object to be accomplished, especially 
so far as its operation is infra-territorial; but is carried 
into execution by the sovereign power of the respective 
parties to the instrument. 


‘In the United States a different principle is estab- 
lished. Our Constitution declares a treaty to be the law 
of the land. It is, consequently, to be regarded in courts 
of justice as equivalent to an Act of the Legislature, 
whenever it operates of itself without the aid of any 
legislative provision. * * *”’ 
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In Head Money Cases, 112 U. S. 580, 598-599 (1884y, 
it was stated: 


‘‘A treaty, then, is a law of the land as an Act of 
Congress is, whenever its provisions prescribe a rule 
by which the rights of the private citizen or subject 
may be determined.”’ 


See, also: 
Hawer v. Yaker, 76 U. S. (9 Wall.) 32-35 (1869). 


It is thus clear beyond question that a treaty or treaty 
provision is not subject to attack because it relates to a 
matter of domestic concern, or has domestic effect. As was 
stated in Cowzes, Treaties anp ConstrrutionaL Law 
(1941), 1: 


‘s*# * * Many of the treaties, to which the United States 
is a party, contain stipulations so drafted that they 
create private rights, duties, privileges, or immunities 
without the need of implementing legislation. Such 
treaties, by virtue of the Constitution, are more than 
international obligations of the United States. They 
become part of our domestic law upon being made.’’ 


The treaty and its implementing statute under consider- 
ation in Missouri v. Hollamd, 252 U. S. 416 (1920), was and 
has since been recognized as a classic example of the use 


of the treaty-making power to effect a domestic reform. 
' Prior to the treaty, an Act of Congress which purported 
' to establish closed seasons on certain migratory birds was 


held unconstitutional as interfering with the rights reserved 
to the several states under the 10th Amendment. But 
nevertheless the Supreme Court sustained the enactment of 
Congress to the same effect in implementation of a treaty 
with Great Britain. 








30 


The exercise of the treaty-making power to legislate in 
the domestic field was of long standing before Missourz v. 
Holland. That case sanctioned an extension of the power 
as theretofore understood, for it recognized that the 
Federal Government could acquire by treaty additional 
legislative competence in domestic affairs beyond that 
possessed by it in the absence of treaty. What then can 
be said of the criticism of the Reservation, the legislative 
effect of which was certainly within the legislative compe- 
tence of the Federal Government absent the treaty! 


Petitioner cites no judicial authority whatever holding 
that matters of domestic concern are beyond the scope of 
the treaty-making process. There is none. 


The facts that many treaties deal with domestic matters, 
and that the treaty-making process has been used to legis- 
late as to domestic concerns, has been the basis of much 
discussion in recent years, particularly by those who would, 
by constitutional amendments, limit the treaty-making 
power. Opponents of such proposed constitutional amend- 
ments do not deny the possibility of the abuse of the treaty- 
making power, but as Secretary of State Duties urged in 
an address to the American Bar Association in August 1953 
(39 ABA Jour. 1063, 1065) : 


““We have a system which has survived for over 160 
years without their being a single instance of treaty 
abuses such as are feared. Of course, abuse is always 
a possibility. I admit that. But I do not admit that, 
because power can be abused, it follows that power 
should be annulled. * * *”’ 


Attorney General Brownetzt in a hearing before a 
Senate Judiciary Subcommittee in 1953 said: 


‘*Whether those, or other agreements, should ever 
be accepted as good treaties or rejected as bad treaties 
would seem to be, as always, matters for executive and 
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legislative judgment when the issues arise, case by 
case, in the future. That is the traditional way under 
our system of justice, based upon the English common 
law, to meet and cope with changing conditions.’’ 
(Hearing before Senate Judiciary Subcommittee, 83d 
Cong. Ist Sess. 1953, p. 934) 


Mr. Browne. also recognized the power of Congress 
to correct whatever it might deem an abuse of the treaty- 
making power. At p. 922: 


‘Finally, in an extreme case, there stands as a check 
on the President and Senate the power of Congress, by 
subsequent statute, to override the treaty in so far as 
its effect on domestic law is concerned.’’ 


See, also, United States v. Thompson, 258 Fed. 257 (1919). 


The function of the Senate was recognized by Mr. 
BRowNELL, at the same hearing, as a check on any ‘‘abuses’’ 
of the treaty-making power (p. 922): 


‘‘Now, second, the Senate, in the exercise of its 
power to impose reservations may impose as a condi- 
tion, to its consent to ratification, that the treaty should 
not be considered self-executing. This should afford 
ample opportunity and scope for dealing with matters 
which the Senate feels ought not to have a self-executing 
effect.’’ 


The Attorney General thus recognized that a reservation 
may properly relate to a purely domestic matter—the man- 
ner in which a treaty is made effective as a matter of 
municipal law. This is precisely the nature of the Niagara 
Treaty reservation. In Taylor v. Morton, 23 Fed. Cas. No. 
13,799, aff’d. 67 U.S. (2 Black) 481, the Court said: 


‘«c# * * The foreign sovereign between whom and the 
United States a treaty has been made, has a right to 
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expect and require its stipulations to be kept with 
scrupulous good faith; but through what internal ar- 
rangements this shall be done, is, exclusively, for the 
consideration of the United States. Whether the treaty 
shall itself be the rule of action of the people as well 
as the government, whether the power to enforce and 
apply it shall reside in one department, or another, 
neither the treaty itself, nor any implication drawn from 
it, gives him any right to inquire. If the people of the 
United States were to repeal so much of their constitu- 
tion as makes treaties part of their municipal law, no 
foreign sovereign with whom a treaty exists could justly 
complain, for it is not a matter with which he has any 
concern.’’ 


It must be perfectly clear that provisions which make 
treaties self-executing, or prevent them from being self- 
executing, whether as suggested by the Attorney General 
through a reservation proposed by the Senate, or otherwise 


—relate to a purely domestic matter. The fact that such 
provisions do not create reciprocal rights or obligations, 
that they do not provide to the other government involved 
a quid or a quo, does not make them any the less effective 
as treaty provisions. The fact that they may be of no 
concern to the other government does not make them less 
effective as treaty provisions. Their effectiveness and val- 
idity have never been questioned. 


After all, Petitioner’s exclusion of matters of domestic 
concern from the constitutional scope of treaties cannot be 
authoritative unless supported by the judicial authorities 
on which Petitioner relies. But under any judicial test, in- 
cluding that of the authorities cited by Petitioner, the Res- 
ervation is entirely valid. Furthermore, in the light of the 
judicially stated limitations of the treaty-making power, 
the Reservation meets the test of the narrowest limitation 
contended for by Petitioner, as a matter ‘‘involving the for- 
eign relations of the United States.’’ 
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Petitioner cites Geofroy v. Riggs, 133 U. S. 258 (1890) 
and Missouri v. Holland, supra, for the statement of the 
limitations on the constitutional treaty-making power of 
the United States. The limitations stated in those cases 
have not been expanded in other decisions, although a num- 
ber of cases say approximately the same thing. 


If the limitation of the treaty-making power stated in 
Geofroy v. Riggs, supra, quoted in Petitioner’s Brief at 
page 27, is to be the test of the validity of the Reservation, 
it will be seen that the test is fully met. In that case it was 
said (at p. 267): 


«<* * * The treaty power, as expressed in the Constitu- 
tion, is in terms unlimited except by those restraints 
which are found in that instrument against the action 
of the government or of its departments, and those aris- 
ing from the nature of the government itself, and of 
that of the States. It would not be contended that it 
extends so far as to authorize what the Constitution for- 
bids, or a change in the character of the government or 
in that of one of the States, or a cession of any portion 
of the territory of the latter, without its consent. Fort 
Leavenworth R. Co. v. Lowe, 114 U. S. 525, 541. * * * But 
with these exceptions, it is not perceived that there is 
any limit to the questions which can be adjusted touch- 
ing any matter which is properly the subject of negotia- 
tion with a foreign country. * * *”’ 


The Reservation does not purport to authorize what the 
Constitution forbids, or to change the character of govern- 
ment, or to cede territory. Can it reasonably be said that 
the Reservation is a provision not “‘touching any matter 
which is properly the subject of negotiation with a foreign 
country’’? 

The general subject of the treaty is redevelopment of 
the Niagara River for power in the United States and Can- 
ada—unquestionably a proper subject of international 
agreement. ‘‘Touching’’ that subject is the ascertamment 
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of waters available. “‘Touching’’ it also is the division of 
waters determined to be available. Can it be said that the 
use of the waters does not also ‘‘touch’’ on the subject? 
Certainly not, because Article VIII specifically provides: 


‘‘Until such time as there are facilities in the terri- 
tory of one party to use its full share of the diversions 
of water for power purposes agreed upon in this Treaty, 
the other party may use the portion of that share for 
the use of which facilities are not available.”’ 


But the Reservation also provides for the use of the 
waters. The fact that it is a provision for use of the waters 
by only one of the parties cannot destroy its relation to the 
general subject matter of the treaty. It cannot destroy its 
relation to the specific provisions of Article VIII, because 
it relates not only to the use, but to the quantity of water 
available for use, by the other contracting party. 


One of the considerations of the Senate, in deliberating 
its advice and consent to ratification, was the important 
international consideration to the immediate needs of the 
other sovereign party. Prompt action was recommended 
by the Senate Foreign Relations Committee ‘‘tn order to 
relieve the acute power shortage in Canada.’’ (Supra, p. 2) 
The Senate could have rejected the treaty, or delayed action 
on it until the implementing legislation it deemed necessary 
had been passed by Congress. The action it took was thus 
closely related to the international matter of Canada’s 
needs. 


The action Canada took with respect to the Reservation 
was likewise closely related to the matter of Canada’s 
power needs. Understanding that without acceptance of 
the Reservation there could be no Treaty and no prompt 
relief of its power shortage, Canada could have been ex- 
pected to accept the Reservation, as it did. Canada at this 
point was dealing with the essentially znternational ques- 
tion of whether there would be a treaty at all, or whether 
there would be a treaty with a condition not deemed onerous 
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_ by it. Under these circumstances, again we ask, can it rea- 
sonably be said that the Reservation was a provision not 
‘touching a matter which is properly the subject of negoti- 
ation with a foreign country’’—the whole Treaty and when 
at could be made effective? 


The Senate’s action was recommended for an additional 
anternational reason: ‘‘The Committee * * * is convinced 
that its prompt ratification will constitute a gesture of good- 
will toward our friendly neighbor—Canada.’’ (Supra, p. 3.) 


: Whether as a test we use words of Geofroy v. Riggs, 
_ “touching on a matter which is properly the subject of 
negotiation with a foreign country’’, or Petitioner’s words, 
‘‘involving the foreign relations of the United States’’, or 
_ jike words, the above analysis shows that the answer is 
the same: The Reservation more than meets the test. 


Missouri v. Holland, supra, quoted at page 29 of Peti- 
tioner’s Brief, if anything narrows the limitation on the 
_ scope of the treaty-making power suggested in Geofroy v. 
Riggs. In that case, the Court considered whether an Act 
. of Congress made pursuant to a treaty was effective where 
it had earlier been held that a like act was invalid. In 
| sustaining the act made pursuant to the treaty, the Court 
| suggested only one constitutional limitation: ‘‘The treaty 
- in question does not contravene any prohibitory words to 
- be found in the Constitution.’’ (p. 433) The same can equally 
be said of the Reservation, as well as the rest of the 1950 
Treaty. 


Considering the strong presumptions in favor of its 
validity, can it reasonably be expected that this Court will 
' seize on the Reservation to declare unconstitutional, for 
the first time in our history, a part of a treaty? The obvious 
answer, and the reason for it, were well stated in a paper 
on the treaty-making power presented by Quincy Waicut, 
Professor of International Law at the University of Chi- 
cago. In referring to the limitations stated in Geofroy v. 
Riggs (supra), he stated (26 So. Cal. L. Rev. 390-391) : 











36 


‘<* * * Three limitations were described: The treaty must 
deal with matters which are ‘properly the subject of 
negotiation with a foreign country.’ The court did not 
describe just what were proper subjects of negotiation, 
and practice indicates that it belongs to the political 
organs of government to decide. If the President and 
two-thirds of the Senate indicate by approving it that 
a treaty deals with proper subjects of negotiation, the 
courts will never contradict them. * * *”’ 


The conclusion stated was further reiterated in Hypk, 
InrerNaTIoNaL Law CHrIeFty as INTERPRETED AND APPLIED 
BY THE Untrep Srarss, Vou. 2, p. 1398: 


‘«* * * Tt is believed to be highly unlikely that the federal 
agency in exercising the treaty-making function would 
endeavor to cause the nation to accept an arrangement 
involving any undertaking or restriction which that 
agency did not deem to possess the requisite interna- 
tional significance or interest or value. Moreover, it is 
also highly unlikely that the Supreme Court of the 
United States would be inclined to take issue with such 
a conclusion if there were any grounds on which it could 
be reasonably supported. * * *”’ 


The Reservation does not present a borderline case, so 
far as concerns its validity as a proper exercise of the 
treaty-making power. The many grounds on which it clearly 
falls within the scope of the treaty-making power remove 
any difficulty for this Court to reach a conclusion sus- 
taining the Reservation as valid. Obviously Petitioner has 
failed utterly to sustain its very great burden of establish- 
ing that the Reservation is unconstitutional. 


One final matter might be noted. The Reservation did 
not deprive Respondent of any jurisdiction it ever had. It 
never had jurisdiction to license the use of the additional 
waters of the Niagara made available by the Treaty. Thus 
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the Reservation did not remove the right to determine how 
the waters newly available should be dealt with. Contrary 
to derogating the right of Congress to legislate, and recog- 
‘nizing that the matter of Niagara redevelopment was unique 
and of national importance (supra, p. 3), the Reservation 
' preserved to both Houses of Congress the right to resolve 
the problem. Our democratic process could not have devised 
a fairer solution. 


Conclusion 

With every presumption in favor of the validity of the 
Reservation, with the Reservation firmly established as 
part of the Treaty, with Petitioner’s failure to sustain its 
burden of proving the Reservation to be beyond the scope 
_of the treaty-making power of the United States, and with 
' the validity of the Reservation affirmatively established on 
' principle and authority, this Court could properly reach 
but one conclusion: 


The Order of the Federal Power Commission should 
be affirmed. 


Respectfully submitted, 


T. Cant Nixon 
Attorney for Rochester 
Gas and Electric Corporation, 
Intervenor 


Epmunp B. Nayrion 


Epwarp F.. Huser 
of Counsel 


[Aprenprx Fotiows] 
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APPENDIX A 


MOTION OF ROCHESTER GAS AND ELECTRIC 
CORPORATION FOR LEAVE TO INTERVENE 


RocHester Gas anpD Exectric Corporation moves this 
Honorable Court, pursuant to its Rule 38(f), for leave to 
intervene in the above entitled proceeding, and respect- 
fully states: 


1. Rochester Gas and Electric Corporation (herein- 
after called ‘‘Movant’’) is a New York corporation having 
its principal office at 89 East Avenue, Rochester 4, New 
York. Movant is engaged, among other things, in the gen- 
eration, transmission and distribution of electricity. It has 
been financed by the sale of stock and debt obligations to 
the general public. At September 30, 1956, its total assets 
exceeded $218,000,000 of which approximately $140,000,000 
was represented by electric plant. At the same date, it 
served 190,673 electric customers in an area including the 
City of Rochester, the third largest city in New York State, 
and portions of Cayuga, Wayne, Ontario, Monroe, Living- 
ston, Wyoming and Allegany Counties in New York State. 
Movant’s electric public utility system is in close proximity 
to Niagara Falls, N. Y., and within economic transmission 
distance from whatever power project may ultimately be 
constructed at the Falls in furtherance of a Treaty between 
the United States and Canada (1 U.S. Treaties and Other 
Int’l. Agreements 694, T.I.A.S. 2130) which became effec- 
tive October 10, 1950. 


2. Prior to the mentioned Treaty, all of the waters 
of the Niagara River available to the United States for 
power development purposes were utilized by hydro-elec- 
tric power installations at Niagara Falls, N. Y., constructed, 
maintained and operated by Niagara Mohawk Power Cor- 





39 


poration or a predecessor company under license from 
‘Respondent. Niagara Mohawk Power Corporation, like 
Movant, is an investor-owned public utility. 


3. Under the 1950 Treaty, additional waters of the 
_ Niagara River were made available to the United States 
for power development. The development of these addi- 
tional waters, sometimes called the Niagara Redevelopment, 
' was made subject to an Act of Congress by the following 
provision of the 1950 Treaty (hereinafter called the 
‘*Reservation’’) : 


‘<The United States on its part expressly reserves 
the right to provide by Act of Congress for redevelop- 
ment for the public use and benefit, of the United States’ 
share of the waters of the Niagara River made available 
by the provisions of the Treaty, and no project for re- 
development of the United States’ share of such waters 
shall be undertaken until it be specifically authorized 
by Act of Congress.’’ 


4. Ever since the negotiation of the 1950 Treaty, Mo- 
vant has been extremely and actively interested in the 
| Niagara Redevelopment. As the owner and operator of a 
large electric public utility system in close proximity to 
Niagara Falls, Movant was and is interested in any rede- 
velopment project as a source of relatively low cost power 
_ which could readily be supplied to Movant and utilized by 
its customers. 


5. Movant also has been and is interested in obtaining 
authorization, by Act of Congress, for the Niagara Rede- 
velopment by a project to be undertaken by private enter- 
prise, as was the case of previous power development at 
| Niagara Falls, and if posstble by such a project in which 
Movant could participate. It was and is Movant’s belief 
that such a project would best serve the public use and 
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benefit, rather than a project undertaken by a federal or 
state agency, with concomitant preferences for special in- 
terests, and inequitable shifting of tax burdens. 


6. Movant, in association with Niagara Mohawk Power 
Corporation, New York State Electric & Gas Corporation, 
Central Hudson Power Corporation, and Consolidated 
Edison Company, all investor-owned public utility com- 
panies in the State of New York, has sought to obtain 
authorization to effect the Niagara Redevelopment. 
Movant’s views have been represented to the Congress, by 
which only such authorization may be granted under the 
terms of the 1950 Treaty. At each session (except the 
recently convened session) of Congress since the 1950 
Treaty became effective, Movant has supported proposed 
legislation which would permit the Niagara Redevelopment 
by private enterprise, and opposed proposed legislation 
which would have provided for federal or state agency 
development. Proposed legislation of both types have been 
passed by one, but not by both, Houses of Congress, and 
thus far all such legislation has failed of enactment. 


7. Movant continues to be willing to participate in the 
Niagara Redevelopment by private enterprise, and proposes 
to continue to urge the enactment by Congress of legislation 
under which this could be accomplished, or in any event to 
urge legislation which would assure Movant of its fair share 
of power proposed by such redevelopment project. Its abil- 
ity to do so, however, was threatened by the application by 
the Petitioner herein to Respondent for a license authorizing 
a Niagara Redevelopment project, and is now threatened 
by this proceeding. Petitioner is a political subdivision of 
the State of New York, not subject to federal, state, or local 
taxes, and empowered to finance its projects by the issuance 
of bonds the income on which is not subject to federal or 
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state taxes, and, under the terms of Section 7(a) of the 
Federal Power Act (41 Stat. 1067, 49 Stat. 842; 16 U.S.C. 


- 800(a)) may be entitled to a preference as to a license ap- 


plication pursuant to the Act. 


8. In its license application to Respondent, Petitioner 
recognized that the 1950 Treaty Reservation in effect de- 


' prived, and was intended to deprive, Respondent of juris- 


diction in the premises it would otherwise have had under 
Section 4(e) of the Federal Power Act (41 Stat. 1065; 49 


_ Stat. 834; 16 U.S.C. 797(e)). Petitioner asserted that the 


Reservation was invalid and ineffective to deprive Respond- 
ent of jurisdiction and that Respondent accordingly had 
jurisdiction to entertain Petitioner’s application and to issue 
the license sought thereby. 


9. By petition to Respondent filed October 18, 1956, 


_ Movant represented its interests in the proceeding as herein 


stated, and asked that, in order to be protected in what it 


believed to be its rights to pursue its objective itself to 


participate in the Niagara Redevelopment by private enter- 
prise, and to urge upon Congress the passage of legislation 


' under which this might be accomplished, it be granted per- 
- mission to intervene in the proceeding for the purposes, 
- among others, of supporting the validity of the 1950 Treaty 


Reservation and seeking a determination by Respondent 


- that it was without jurisdiction in the premises. 


10. By order issued October 25, 1956, Respondent 
granted Movant’s petition to intervene. 


11. By order issued October 26, 1956, Respondent 
directed oral argument to be held respecting the question 
of its authority to issue to Petitioner a license for the 
redevelopment of the Niagara River as proposed. Movant 
participated in such oral argument and was the only 
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investor-owned public utility company to do so. Movant on 
such oral argument and in writing urged that the 1950 
Treaty Reservation was entirely effective and valid and 
that Respondent accordingly was without jurisdiction to 
issue the license applied for by Petitioner. 


12. By opinion and order issued November 30, 1956, 
Respondent held that it could not determine the validity of 
the Treaty Reservation, that it must assume its validity, 
that it was without authority to issue a license for the 
redevelopment proposed by Petitioner and accordingly dis- 
missed the application. 


13. In its Petition for Review, Petitioner again asserts 
that the 1950 Treaty Reservation is invalid and ineffective 
to deprive Respondent of jurisdiction to issue a license for 
the Niagara Redevelopment as applied for by Petitioner. 


14. Movant now seeks to intervene in this proceeding 


(a) to support the correctness of the determination sought 
to be reviewed, and (b) to urge the validity of the Treaty 
Reservation. 


15. The interests of Movant as herein stated are of 
such nature that intervention in this proceeding is neces- 
sary and appropriate, because said interests may be directly 
affected in this proceeding, because Movant may be bound 
in respect of said interests by the Court’s action herein, 
and because Movant’s said interests are not adequately 
represented by existing parties. 


Surely Petitioner cannot represent Movant’s interests 
in this regard, because Petitioner’s interests are necessarily 
adverse to those of Movant. 


Respondent likewise cannot adequately represent 
Movant’s interests, even though to the limited extent of 
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seeking to sustain its order, Respondent and Movant have 
a common interest. But even in this respect there are sub- 
stantial differences in the positions of Respondent and 
Movant. Respondent’s interest in sustaining its order is 
purely abstract. Respondent has no interests of its own 
which would be adversely affected if the order is not sus- 
tained. Movant, on the other hand, has the concrete and 
substantial business interests herein described which could 
be seriously and adversely affected. Moreover, it is the 
position of Respondent, as appears from its order, that it 
was, in effect, without authority to determine the validity 
of the Treaty Reservation, but that it must assume such 
validity. This position is not co-extensive with that urged 
by Movant, before Respondent, and which it would urge to 
this Court, i.e., that the Treaty Reservation is not merely 
to be assumed to be valid, but zs valid in fact. 


Wuererore, Rochester Gas and Electric Corporation 
prays that it be granted leave to intervene and that it be 


made a party to this proceeding for all purposes, with the 
right to file briefs and to argue orally before this Court. 
Dated: January 18, 1957 


Sgd. T. Cann Nrxon 
T. Carl Nixon 
Attorney for Rochester Gas 
and Electric Corporation 
31 Exchange Street 
Rochester 14, New York 


Nrxon, Harcrave, Devans & Dry 
31 Exchange Street 
Rochester 14, New York 


Narton, Foster, Dean & Aronson 
61 Broadway 
New York 6, New York 

Of Counsel. 
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BRIEF FOR INTERVENORS, 
THE AMERICAN PUBLIC POWER ASSOCIATION 
AND THE CITY OF JAMESTOWN. NEW YORK 


JURISDICTIONAL STATEMENT 


This is a proceeding to review an order of the Federal 
Power Commission dismissing an application of the 
Power Authority of the State of New York for a license 
under Section 4 (e) of the Federal Power Act (41 Stat. 
1063 as amended, 16 U.S.C.A. 791a et seq.) for a project 
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to develop hydroelectric power from the waters of the 
Niagara River. 


By order of this Court dated February 15, 1957, the 
American Public Power Association and the City of 
Jamestown, New York, were permitted to intervene in this 
proceeding. This brief is submitted on their behalf in 
support of the position of the respondent Federal Power 
Commission. 


This Court has jurisdiction under section 313 (b) of the 
Federal Power Act (16 U.S.C.A. 8251). 


QUESTION PRESENTED 


Is the Federal Power Commission without jurisdiction 
to issue a license for the redevelopment of the waters of 
the Niagara River in consequence of a Senate reservation 
to the Niagara Treaty of 1950 between the United States 
and Canada providing as follows: 


“‘The United States on its part expressly reserves 
the right to provide by Act of Congress for redevelop- 
ment, for the public use and benefit, of the United 
States share of the waters of the Niagara River made 
available by the provisions of the treaty, and no 
project for redevelopment of the United States share 
of such waters shall be undertaken until it be specifi- 
cally authorized by Act of Congress.’’? 


THE INTEREST OF THESE INTERVENORS 


The American Public Power Association and the City 
of Jamestown, New York, sought and were granted leave 
to intervene in this cause in order to represent public 
power users in the marketing area serviceable by the pro- 
posed power development. One hundred nineteen public 
power agencies in Ohio, Pennsylvania, and New York, 
within transmission distance of 300 miles from the pro- 
posed project, are members of the American Public Power 
Association. 


ii. Mint coud’ S 
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The intervenors desire the immediate development of 
the additional power potential made available to the 
United States by the 1950 Treaty with Canada. They 
desire, however, that that development be authorized by 
legislation* which will follow the historic congressional 
pattern of providing preferences to local public agencies 
in the marketing of the power produced by a public devel- 
opment. The underlying difference between these inter- 
venors and the Power Authority of the State of New York 
is the latter’s persistent refusal to recognize in these 
smaller public agencies the preference it seeks for itself 
as just such a public agency under section 7 of the Federal 
Power Act.** We are thus interested in sustaining the 
validity of the Senate’s 1950 reservation, enacted, we 
think, for the very purpose of reserving to Congress the 
power to protect these same public agencies. Such agen- 
cies, within a transmission distance of 300 miles from this 
project, in Pennsylvania, Ohio, and New York, would re- 
quire about 575,000 kilowatts of the project’s potential 
of 2,000,000 kilowatts, if all of these agencies took all of 
their power requirements from the Niagara project. Their 
present requirements would be much less, since some of 
these agencies already own some producing capacity. 
Their size is small but the principle involved is very 
large, and can be protected without hardship to the project. 


* Such legislation is now pending: 8. 512, H. RB. 2137, 85th Cong., 1st Sess. 
Substantially identical bills (S. 1823, H. R. 11477, 84th Cong., 2d Sess.), 
favored by these intervenors and opposed by the Power Authority of the 
State of New York, were passed by the Senate and favorably reported out of 
committee in the House, but Congress adjourned before the House Rules Com- 
mittee had acted, in 1956. This application was filed shortly thereafter. 

** See Opinion 265 of the Federal Power Commission, July 10, 1953, hold- 
ing (pp. 10, 11) that the Commission was not authorized by the Federal Power 
Act to insert a provision, in a license issued to the Power Authority of the 
State of New York for power development of the St. Lawrence River, re- 
quiring that Authority to recognize in public agencies the preference to which 
they would be entitled under section 5 of the Flood Control Act of 1944 (58 
Stat. 890; 16 U. S. C. A. 825s) if the development were effected by the 
United States. 
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STATEMENT OF THE CASE 


1. Background of the 1950 Treaty Between the United States 
and Canada. 


The Niagara River, a navigable stream, is one of the 
major boundary waters of the United States, and, as such, 
has long been the subject of international negotiation be- 
tween the United States and Canada, both as to utilization 
of its waters and preservation of the points of scenic 
interest along its banks. 


With the passage of the River and Harbor Act of 1899 
(30 Stat. 1121, 33 U.S.C. § 401, ef seq.), Congress regu- 
lated the construction of bridges, dams, dikes and cause- 
ways in navigable rivers, and in the Burton Act of 1906, 
it undertook to license diversion of water from the Niagara 
River for power purposes (34 Stat. 626). The latter act 
limited diversions from the Niagara for such purposes to 
15,600 cubic feet per second. In 1909, the United States 
entered into the International Boundary Waters Treaty 
with Canada, which permitted total diversion of 56,000 
cubic feet per second from the Niagara’s flow: 36,000 
cubic feet per second on the Canadian side, and 20,000 cubic 
feet per second on the United States side (Supp. Joint App., 
Appendix B). 


Although the development of the United States share of 
the power potential of the Niagara was contemplated by 
the 1909 Treaty, no development on the United States 
side was actually authorized until after the passage of the 
Federal Water Power Act in 1920 (41 Stat. 1063, as 
amended; 16 U.S. C. A. §§ 791a, et seg.). Under the gen- 
eral authority of that act, as relating to navigable waters 
of the United States, the Federal Power Commission in 
1921 issued a license to the Niagara Falls Power Company 
(Project 16) which permitted it to divert for a period 
of fifty years 19,500 cubic feet per second, nearly the entire 
flow of the Niagara allocated to the United States by the 
International Boundary Waters Treaty (F. P. C. Ann. Rep. 





5 


109, 195-196 (1921)).* By 1928 the Company or its suc- 
cessors had gained rights to divert the entire flow of the 
Niagara available under the Treaty (F.P.C. Ann. Rep. 
(1926, 1928) ). 


A growing awareness of the need for additional power 
for defense purposes resulted in exchange of notes in 1941 
with Canada (55 Stat. 1276; 55 Stat. 1380) temporarily 
increasing the divertible flow by 12,500 cubic feet per sec- 
ond, which was licensed to Project 16 (supra) by the 
Federal Power Commission, thus making a total of 32,500 
cubic feet per second subject to that Commission’s 
jurisdiction. 


2. The 1950 Treaty Between the United States and Canada. 


On February 27, 1950, representatives of the United 
States and Canada signed a treaty in Washington, which 
had as its principal purposes the preservation and enhance- 
ment of the scenic values of Niagara Falls and River, and 
provision for the beneficial use of the waters of the 
Niagara. The Treaty recognized the need for additional 
low-cost power supplies in northeastern United States and 
Canada, and accordingly enlarged the share of the waters 
of the river which could be diverted for power purposes 
by both countries. The share allocated to the United States 
was the equivalent of an average flow of 65,000 cubic feet 
per second (Senate Executive Rep. No. 11, 81st Cong., 
2d Sess., p. 6). 


Article I of the Treaty terminated the provisions of 
Article V of the International Boundary Waters Treaty 
of 1909 which dealt with authorizations for diversion of 
water for power purposes, and terminated as well the 
temporary diversions agreed to by the exchange of notes 
in 1941, 


* For the history of this license, see Federal Power Commission v. Niagara 
Mohawk Power Corp., 347 U.S. 239 (1954). 
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The President transmitted the Treaty to the Senate on 
May 20, 1950, with a message urging prompt consideration 
(Senate Executive N, 81st Cong., 2d Sess. p. 3). After 
holding hearings on June 27 and July 25, 1950, the Senate 
Committee on Foreign Relations reported the Treaty to 
the Senate recommending that it give its advice and consent 
to ratification, subject to the reservation which we have 
previously quoted (Senate Executive Rep. No. 11, 81st 
Cong., 2d Sess.), and on August 9, 1950, the Senate gave 
its consent to the Treaty only after adopting the Com- 
mittee reservation (96 Cong. Rec. 12094). 


The President ratified the Treaty on August 24, 1950, 
subject to the reservation. Meanwhile, on August 17, 1950, 
the State Department had officially notified the Canadian 
Government that Canadian acceptance of the reservation 
was necessary before the United States could agree to final 
ratification. Canadian acceptance of the reservation was 
officially communicated to the Secretary of State on Sep- 


tember 21, 1950, and the Canadian Government ratified 
the Treaty, subject to the reservation, on October 5, 1950. 
The formal exchange of ratifications took place in Ottawa 
on October 10, 1950, and was recorded in a ‘‘Protocol of 
Exchange’’ (Canada Treaty Series, 1950 No. 3, p. 14) 
in which the agreement on the reservation was noted. The 
Treaty was formally proclaimed by the President on Octo- 
ber 30, 1950. In accordance with the provisions of Article 
X, the Treaty entered into force on October 10, 1950. 


3. Proceedings Before the Federal Power Commission. 


On August 20, 1956, the Power Authority of the State of 
New York (the Petitioner herein) filed with the Federal 
Power Commission (Respondent herein) an application for 
a license under section 4(e) of the Federal Power Act 
(41 Stat. 1063, as amended, 16 U. S. C. A. §§ 791a, et seq.) 
for a proposed hydroelectric project to be located upon 
the Niagara River (Joint App., pp. 9-15). The flow of 
water to which the application relates is precisely the 
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amount of the additional flow made available by the Treaty 
for utilization in the United States, i.e., the equivalent of 
45,000 cubic feet per second. The 20,000 cubic feet per 
second available for use in the United States under the 
1909 Treaty had been fully licensed to the Niagara Falls 
Power Company and its successors, and is not in contro- 
versy here; the application of the Power Authority of the 
State of New York includes this 20,000 cubic feet per second, 
but offers to deliver power in lieu thereof to the present 
licensee (Joint App., p. 11). 


Intervenors were permitted, along with other interested 
parties, to intervene in the proceeding before the respond- 
ent (Joint App., p. 35), and they urged the respondent 
to dismiss petitioner’s application on the sole ground that 
the reservation to the Treaty, if valid, precluded respond- 
ent from assuming jurisdiction over the increased power 
potential of the Niagara made available by the Treaty. 


Respondent heard oral argument, and subsequently dis- 
missed the application on the finding that it was without 
authority to issue a license for the redevelopment proposed 
by the petitioner (Joint App., p. 39). 


An application for rehearing, filed by petitioner on De- 
cember 4, 1956, was denied by respondent January 2, 1957. 


Thereafter the petitioner filed with this Court its petition, 
under section 313(b) of the Federal Power Act, to set aside 
the whole of respondent’s order dismissing the application 
(Joint App., p. 1). 


SUMMARY OF ARGUMENT 
I. The jurisdiction of the respondent over the waters of 
the Niagara embraced in petitioner’s application is ex- 
cluded, in the absence of the 1950 Treaty with Canada, by 
prior international agreements. 
Il. The reservation, which withholds jurisdiction from 
the Commission to grant this license, is an integral part 
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of the Treaty upon which the very existence of the asserted 
jurisdiction is dependent. 


III. The reservation, negating the Treaty’s effect as a 
domestic statute which would expand the jurisdiction of 
the Federal Power Commission to the new waters covered 
by the Treaty, is a valid exercise of the Senate’s treaty- 
making powers. 


IV. The Commission properly refused to question the 
reservation’s validity. 


ARGUMENT 
L 

THE JURISDICTION OF THE RESPONDENT OVER THE WATERS 
OF THE NIAGARA EMBRACED IN PETITIONER'S APPLICA- 
TION IS EXCLUDED, IN THE ABSENCE OF THE 1950 TREATY 
WITH CANADA, BY PRIOR INTERNATIONAL AGREEMENTS. 
Under the Federal Power Act (41 Stat. 1063, as amended, 
16 U. S. C. A. §§ 791a, et seg.), while the respondent has 
jurisdiction to license power developments on all navigable 
streams of the United States, the jurisdiction of the re- 
spondent with respect to the Niagara is limited to the total 
diversions permitted for power purposes by international 
agreements. Thus, when the International Boundary 
Waters Treaty was signed on January 11, 1909 (36 Stat. 
Part IT, p. 2448), the United States was thereby permitted 
to divert only 20,000 cubic feet per second of the flow of 
the Niagara for power purposes. Additional diversions 
were permitted on a temporary basis by an exchange of 
notes between the United States and Canada in 1941, 
making a total of 32,500 cubic feet per second (average) 
subject to the jurisdiction of the respondent, all of which 
has been licensed (supra, p. 4). Respondent could license 
no greater quantity without a further treaty with Canada 
amending the limits imposed by the 1909 Treaty and the 
1941 executive agreements. Absent a new treaty, the 

Commission’s jurisdiction was exhausted. 
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The 1950 Niagara Treaty enlarged the United States 
share to 65,000 cubic feet per second, on an average. The 
Senate, however, was under no constitutional compulsion 
to extend the application of the Federal Power Act to the 
additional capacity created by the Treaty, and in granting 
consent to the Treaty, it had the constitutional power to 
stipulate against the delegation of authority to the respond- 
ent to license the use of this additional quantity, and reserve 
the subject matter for special legislation. 


Without the reservation the 1950 Niagara Treaty would 
have had a self-executing domestic effect, in that domestic 
applicants for Federal Power Commission licenses could 
rely on the Treaty as a domestic enabling act, similar to 
the Burton Act of 1906 (34 Stat. 626), in justification for 
a project license for the new fund of water created by the 
Treaty, over which the Commission had never had juris- 
diction theretofore. If it was a proper exercise of the Execu- 
tive’s treaty-making power to increase and extend by im- 


plication the application of the Federal Power <Act’s 
jurisdiction to water to which that jurisdiction did not 
previously apply, it was a proper exercise of the Senate’s 
coordinate treaty-making power to expressly refuse, by 
reservation, to so expand that jurisdiction. 


I. 


THE RESERVATION, WHICH WITHHOLDS JURISDICTION FROM 
THE COMMISSION TO GRANT THIS LICENSE, IS AN IN- 
TEGRAL PART OF THE TREATY UPON WHICH THE VERY 
EXISTENCE OF THE ASSERTED JURISDICTION IS DE- 
PENDENT. 

Under the Constitution, the treaty power is not vested in 
the President alone, but can only be exercised ‘‘by and 
with the Advice and Consent of the Senate.’’ (U.S. Con- 
stitution, Art. II, § 2, cl. 2). No treaty can have legal 
effect without the Senate’s advice and consent. If the Senate 
chooses to grant its consent with restrictive conditions, as 
in the case of the reservation to the 1950 Treaty, it 


may do so. 
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‘*It may consent unconditionally to a proposed treaty, 
or it may refuse its consent, or it may stipulate condi- 
tions in the form of amendments to the treaty or of 
reservations to the act of ratification, the difference 
between the two being that, whereas amendments, if 
accepted by the President and the other party or 
parties to the Treaty, change it for all parties, reserva- 
tions limit only the obligations of the United States 
thereunder.’? (Emphasis supplied. Corwin, The Con- 
stitution of the United States of America, S. Doc. No. 
170, 82nd Cong., 2d Sess., p. 413 (1953).) 


When the President transmitted the Treaty to the Senate, 
he called attention to the language of the preamble con- 
cerning the most beneficial use of the waters of the Niagara, 
and suggested that a question might arise as to how facili- 
ties should be developed to achieve that end. The Presi- 
dent said: 


‘“‘This is a question, however, which is not deter- 
mined by the treaty itself. It is a question which we 
in the United States must settle under our own pro- 
cedures and laws. Jt would not be appropriate for 
this country or Canada to require that an international 
agreement between them contain the solution of what 
is entirely a domestic problem. All this treaty does is 
to make additional water legally available for power 
purposes in each of the two countries. This is a step 
which must be taken in the interest of the United 
States. It is one which should be left separate from 
steps which must be taken in this country in order to 
convert this water into additional power.’’ (Emphasis 
supplied. Senate Executive N, 81st Cong., 2d Sess., 


p. 3.) 


The Senate very quickly observed what the President’s 
message had overlooked; that without language condition- 
ing the self-executing domestic effect of the Treaty, the 
additional waters which would be available to the United 
States for power purposes would be subject to development 
under a particular existing plan, 7.e., license by the Federal 
Power Commission. The Senate Foreign Relations Com- 
mittee stated in its report: 
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‘¢. . . without the reservation the redevelopment for 
power purposes would be governed by the Federal 
Power Act.’’ (Senate Executive Report No. 11, 81st 
Cong., 2d Sess., p. 7.) 


Accordingly, the Committee recommended to the Senate 
that it give its advice and consent to the ratification of 
the Treaty subject to a reservation which would reserve 
to the whole Congress the task of specifically authorizing 
the manner in which the United States share of the addi- 
tional waters would be developed. 


The Committee pointed out that it was aware that the 
subject matter of the reservation concerned the United 
States constitutional process alone, but it declared that by 
the reservation it intended to retain the power of deter- 
mining how the additional waters should be developed in 
the hands of Congress. It is equally clear that it was the 
intent of the Senate to preclude respondent’s jurisdiction 
from attaching to these waters. The opinion of the Office 
of the Legal Adviser of the State Department to the Chair- 
man of the Federal Power Commission (1950) states: 


‘‘Thus the Committee apparently intended that the 
international obligations of the United States under the 
treaty could be discharged without additional legis- 
lation, but that redevelopment and distribution of 
power was a domestic concern exclusively, and should 
await authorization by Congress ...’’ (Hearings, 
Committee on Public Works, House of Representatives, 
8lst Cong., 2d Sess., August 15, 16, 1950, ‘‘Niagara 
Falls and River, N. Y.’’, p. 83, e¢ seq.) 


The Senate gave its consent to the Treaty on August 9, 
1950, after it had adopted the reservation, and two weeks 
later, on August 24th, the President ratified the Treaty 
subject to the reservation. It is clear that there was no 
duty on the part of the President to accept the Senate’s 
conditions if he thought that body’s action unwise or 
illegal. 
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«¢. . . the President may, if dissatisfied with amend- 
ments which have been affixed by the Senate to a 
proposed treaty or with conditions stipulated by it 
to ratification, decide to abandon the Sa e 
which he is entirely free to do.”? (Corwin, The Con- 
stitution of the United States of America, S. Doc. 170, 
82nd Cong., 2d Sess., p. 413 (1953).) 


The State Department, in the meantime, had officially 
notified the Canadian Government that Canadian accept- 
ance of the reservation was necessary before the United 
States could agree to final ratification (Supp. Joint App., 
Appendix D, p. 12). The Canadian Government stated, 
by letter dated September 21, 1950, from the Canadian 
Ambassador to the Secretary of State, that it accepted 
the reservation, and further agreed that its acceptance be 
included in the Protocol of Exchange of ratification (Supp. 
Joint App., Appendix D, p. 14). 


Accordingly, after ratification of the Treaty by the 
Canadian Government on October 5, 1950, the ratifications 
of both governments were formally exchanged at Ottawa 
on October 10, 1950, and recorded in a ‘‘Protocol of Ex- 
change’’ (Canada Treaty Series, 1950 No. 3, p. 14) in 
which the existing joint agreement on the reservation was 
stated. The entry into force of the Treaty, including the 
reservation, was subsequently announced by the Presi- 
dent in a formal proclamation. This proclamation is con- 
clusive that the reservation is an integral part of the 
Treaty. See New York Indians v. Umted States, 170 U.S. 
1, 23 (1898). Neither the courts nor an administrative 
agency may properly impeach the President’s political 
judgment as to what terms and conditions were adopted 
as integral parts of the Treaty. 


Both the United States and Canadian Governments, as 
the precise language of their diplomatic correspondence 
testified, were in agreement as to the incorporation of the 
reservation in the Treaty. It was as much a part of the 
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contractual agreement negotiated with Canada as if it had 
been inserted in the body of the Treaty at the outset. 
Doe v. Braden, 16 How. 635 (U.S. 1853). Its validity as 
the supreme law of the land can only be questioned if 
it went beyond the constitutional powers of the Senate 
and the President. Missouri v. Holland, 252 U.S. 416 (1920). 


It. 


THE RESERVATION, NEGATING THE TREATY’S EFFECT AS A 
DOMESTIC STATUTE WHICH WOULD EXPAND THE JURIS- 
DICTION OF THE FEDERAL POWER COMMISSION TO THE 
NEW WATERS COVERED BY THE TREATY, IS A VALID 
EXERCISE OF THE SENATE’S TREATY-MAEKING POWERS. 

Th peepondent argues that inasmuch as the subject 
matter of the reservation adopted by the Senate did not 
involve the foreign relations of the United States, but 
related solely to a matter of purely domestic concern, it 
is not in fact a reservation, but at most merely a declara- 
tion of Senate policy. 


This position is unsound in that it fails to recognize that 
a treaty entered into by the United States may operate 
both as an international contract and a domestic statute. 
Foster and Elam v. Neilson, 2 Pet. 253, 313-314 (U.S. 1829) ; 
Edye v. Robertson, 112 U.S. 580, 598 (1884); Whitney v. 
Robertson, 124 U.S. 190, 194 (1888) ; Cook v. United States, 
288 U.S. 102, 118-119 (1933). In the leading case of Foster 
and Elam. v. Neilson, Chief Justice Marshall, speaking for 
the Court, first delineated the unique dual effect of United 
States treaties as follows (p. 314): 


‘A treaty is in its nature a contract between two 
nations, not a Legislative Act. It does not generally 
effect, of itself, the object to be accomplished, 
especially so far as its operation is infraterritorial; 
but is carried into execution by the sovereign power 
of the respective parties to the instrument. 


‘<In the United States a different principle is estab- 
lished. Our Constitution declares a treaty to be the 
law of the land. It is, consequently, to be regarded in 
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courts of justice as equivalent to an Act of the Legis- 
lature, whenever it operates of itself without the aid 
of any legislative provision.’’ (Emphasis supplied.) 


A half century later, in the Head Money cases, the Court 
said: 

‘*A treaty is primarily a compact between independ- 
ent Nations. It depends for the enforcement of its 
provisions on the interest and honor of the govern- 
ments which are parties to it. . . . But a treaty may 
also contain provisions which confer certain rights 
upon the citizens or subjects of one of the Nations 
residing in the territorial limits of the other, which 
partake of the nature of municipal law, and which are 
capable of enforcement as between private parties in 
the courts of the country.’’ (Edye v. Robertson, 112 
U.S. 580, 598 (1884).) 


As previously pointed out, the Senate observed that 
the Treaty contained self-executing provisions, which, 
unless otherwise restricted, would subject the augmented 
power potential of the Niagara to development under the 
provisions of the Federal Power Act. For reasons of its 
own, the Senate declined to permit these self-executing 
provisions to go into effect until both houses of Congress 
had an opportunity to enact legislation specifying how 
the development should be accomplished. 


Since the condition which the Senate wished to impose 
upon its consent to the Treaty would only affect the United 
States share of the additional diversion for power 
purposes, its use of the reservation was entirely proper and 
customary. If the status of both parties to the Treaty 
had been affected, the Senate’s conditional consent would 
have constituted an amendment. Corwin, Constitution of 
the United States of America, S. Doc. 170, 82nd Cong., 
2d Sess., p. 413 (1953). 


Examples of the use of such a reservation are found in 
treaties affecting the existing revenue laws of the United 
States wherein: 


es 
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‘<. . . the treaty-making power has inserted in treaties 
negotiated by it and affecting the revenue laws of the 
United States, a proviso that they should not be 
deemed effective until the necessary laws to carry 
them into operation should be enacted by Congress 

.”? (Willoughby, On the Constitution, I (2d ed., 
New York, 1929), p. 558.) 


An even closer precedent for the 1950 Niagara Treaty 
reservation is found in the Mexican Water Treaty of 1945. 
When the Senate gave its advice and consent to the ratifica- 
tion of that Treaty, it attached numerous reservations 
which prevented the self-executing provisions of the Treaty 
from going into effect. For instance, Senate reservation 
(a) provided: 


‘“‘That no commitment for works to be built by the 
United States in whole or in part at its expense, or for 
expenditures by the United States, other than those 
specifically provided for in the treaty, shall be made 
by the Secretary of State of the United States, the 
Commissioner of the United States Section of the 
International Boundary and Water Commission, the 
United States Section of said Commission, or any 
other officer or employee of the United States, with- 
out prior approval of the Congress of the United 
States.’’ (The Mexican Water Treaty, 59 Stat. 1219, 
T.S. No. 994 (effective November 8, 1945).) 


Petitioner concedes that if its argument is sound, the 
Mexican Water Treaty reservations, and others like them, 
are invalid. 

Petitioner’s contention that unless the Federal Power 
Act was amended pro tanto by the reservation, the respond- 
ent’s jurisdiction attaches to the newly created resource, 
assumes that the reservation has no valid effect. This is 
clearly not the case. The question is not involved here 
as to whether by reservation to a treaty, the Senate may 
substantively amend or repeal a prior existing domestic 
statute, theretofore operative as to international waters, 
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so as to make it inoperative thereafter.* Instead, the 
question is whether, by reservation, the Senate may suspend 
the implied extension of an existing statute to a new 
subject matter created by the treaty to which the reserva- 
tion is attached. The reservation simply preserved the 
status quo; it did not diminish the geographical applica- 
tion of respondent’s jurisdiction, nor did it in any way 
affect any prior application of that jurisdiction to resources 
available by terms of previous international agreements. 


The Senate properly concluded that the method by which 
the increased power potential should be developed was a 
matter to be determined by the Congress. Traditionally 
both fields reserved here for future legislation, 12.e., the 
control of navigable international waters, and the pro- 
tection of scenic values, are within the scope of special 
federal legislation. The Boulder Canyon Project Act 
(Section 6, 45 Stat. 1052), prohibiting issuance of Federal 
Power Commission licenses pending final effectiveness of 
that statute (which depended on ratification of an inter- 
state compact), supplies adequate precedent for the 
former. For examples as to scenic values, see the statutes 
regulating or prohibiting power development in national 
parks.** 


In view of the long-standing congressional policy of 
treating scenic areas by special legislation, the Treaty 
reservation, considered solely as an executive reservation 


“If that question were involved here, the answer would be in the affirma- 
tive: Cook v. United States, 288 U.S. 102 (1933). Petitioner does not dispute 
this conclusion (Supp. Joint App., p. 59). 

** Act of March 3, 1921, 41 Stat. 1353, amending the Federal Power Act; 
Hawaii National Park, May 1, 1922, 42 Stat. 503; Shenandoah National 
Park, 44 Stat. 616; Great Smoky Mountains National Park, 44 Stat. 616; 
Mammoth Cave National Park, 44 Stat. 636; Mount Rainer National Park, 
44 Stat. 669; Rocky Mountain National Park, 44 Stat. 714; Yosemite Na- 
tional Park, 46 Stat. 265; Grand Canyon National Park, 44 Stat. 1240; 
Lassen Voleanic National Park, 45 Stat. 466; Acadia National Park, 45 Stat. 
1083; Grand Teton National Park, 45 Stat. 1316; Colorado River Storage 
Project, Public Law 485, 84th Congress, 2d Session. 
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or withdrawal, effectively precludes the Federal Power 
‘Commission from exercising jurisdiction under its general 
licensing powers. United States v. Midwest Oil Company, 
236 U.S. 459 (1915). 


IV. 
THE COMMISSION PROPERLY REFUSED TO QUESTION THE 
RESERVATION’S VALIDITY. 

Respondent, in its opinion and order dismissing the 
application of the petitioner, assumed that the reservation 
to the 1950 Treaty was a valid exercise of the treaty power 
and refused to question its constitutionality (p. 3): 


‘*However, we do not believe that we can reach any 
of these questions. We have several times said and 
have been supported by the authorities that we will 
not determine the constitutionality of an act of Con- 
gress. East Ohio Gas Co., 1 F.P.C. 586, 592; 
Mississippi River Fuel Corp., 2 F.P.C. 170, 175; Central 
Nebraska Public Power and Irr. Dist., 5 F.P.C. 165, 
172; Panitz v. District of Columbia, 122 F. 2d 39, 41- 
42 (C.A. D.C.); Todd v. S.EC., 137 F. 2d 475, 478 
(C.A. 6); Engineers Public Service Co. v. S.E.C., 138 
F’. 2d 936, 952 (C.A. D.C.); Davies Warehouse Com- 
pany v. Bowles, 321 U.S. 144, 152-153.”’ 


The position taken by respondent is in accord with the 
controlling view expressed in Engineers Public S. Co. v. 
Securities and Exchange Commission, 138 F. 2d 936, 951-53 
(D.C. Cir. 1943) dismissed as moot, 332 U.S. 788 (1947), 
upholding consistent rulings by the Securities and Ex- 
change Commission that it had no authority to pass upon 
the constitutionality of an act which it is called upon to 
administer. This position is squarely in opposition, how- 
ever, to that argued by the petitioner, who would require 
that the respondent augment its jurisdiction by presuming 
to hold unconstitutional an unequivocal restriction on that 
jurisdiction. Petitioner’s position is not tenable. An ad- 
ministrative agency possesses only such powers as are 
granted it by statute, subject to whatever restrictions may 
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be imposed by statute. Stark v. Wickard, 321 U.S. 288, 
309 (1944); Arrow-Hart and H. Electric Company v. 
Federal Trade Commission, 291 U.S. 587, 598 (1934); 
Montana-Dakota Utilities Company v. Federal Power Com- 
mission, 169 F. 2d 392, 397 (8th Cir. 1948), cert. denied 
335 U.S. 853. 


CONCLUSION 


The respondent’s position, if upheld, would sweep away 
as invalid all Senate reservations designed to protect 
against the wholly domestic effect of treaty provisions 
which the foreign nation has no interest in imposing upon 
us, but which do affect us because of the peculiarity of 
American constitutional law which makes a treaty a self- 
executing domestic statute. The alternative, if petitioner 
is right, is that the Senate, upon discovering that a treaty 
provision has an undesirable self-executing effect on our 
domestic laws, can protect against that result only by 
rejecting the whole treaty, even though in its international 
aspects it is a desirable measure, and even though the 
other party to the treaty has no interest whatever in 
imposing the undesirable domestic side effect upon us and 
is quite willing to so stipulate. 


This is such a case. The Senate believed that the 
Federal Power Act in its present form should not be made 
applicable to additional waters of the Niagara River. 
With this we agree. Controversy over this domestic matter 
had delayed redevelopment of the Niagara for three 
decades. The Senate cut the Gordian Knot by its reserva- 
tion, permitting the work needed for protection of the 
Falls, and Canada’s development, to proceed without wait- 
ing for the enactment of legislation the Senate deemed 
essential to redevelopment of the Niagara power resources, 
to be ‘‘specifically authorized by the Act of Congress.’’ 
This made sense. 








Be Geng + 4. 








19 


The strait jacket which petitioner would impose upon 
the Senate’s treaty-making function does not make sense. 
Perhaps a constitutional argument could be made that a 
matter of wholly domestic concern should not go into a 
treaty, directly or by implication; but if such a matter does 
go into a treaty by indirection (such as the implied ex- 
tension of the Federal Power Act, unmentioned in this 
Treaty, to waters to which that Act never before applied), 
it is surely proper to take it out again. This reservation 
did just that. The Senate and President, the two elements 
of our treaty-making power, acted together to do so, the 
first by its reservation, the second by his ratification, 
protocol, and proclamation. The Canadian Government 
formally agreed. What more is wanted? 


The order of the Federal Power Commission and its 
findings and conclusions in Opinion 298 should be affirmed. 


The petition of the Power Authority of the State of New 
York should be dismissed. 


Respectfully submitted, 


Nogrscourt Ey, 
General Counsel 
American Public Power 
Association 


Special Counsel 
City of Jamestown, 
New York 


Ezy, McCarry anp Duncan 
Rosert L. MoCarry 
C. Emerson Duncan, I 
Cuarues F. WHEATLEY, JR. 
1200 Tower Building 
Washington 5, D. C. 
Of Counsel 
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This brief is submitted in support of the position of the 
Power Authority, pursuant to the order of this Court of 
February 15, 1957, permitting the People of the State of 
New York to intervene in the proceeding. 


Question Presented 


Does the reservation included by the Senate in its advice 
and consent to ratification of the 1950 Treaty Between the 
United States and Canada, which reservation reads as fol- 
lows: 


‘*The United States on its part expressly reserves 
the right to provide by Act of Congress for redevelop- 
ment, for the public use and benefit, of the United 
States’ share of the waters of the Niagara River made 
available by the provisions of the Treaty, and no 
project for redevelopment of the United States’ share 
of such waters shall be undertaken until it be specifi- 
cally authorized by Act of Congress.’’, 


deprive the Federal Power Commission of authority under 
the Federal Power Act to issue a license for development 
of electric power from the United States’ share of the 
waters of the Niagara River? 


How the Question Came to be Presented 


There came into force on October 10, 1950 a Treaty be- 
tween the United States and Canada concerning uses of 
the waters of the Niagara River (Joint App. p. 36). By 
that Treaty, which was signed February 27, 1950, both 
countries agreed that the water resources of the Niagara 
could be more fully and efficiently used for the generation 
of hydroelectric power in each country for the benefit of 
their respective peoples and still preserve and enhance the 
scenic beauty of the Falls (Joint App. pp. 25-26). To this 
end, the countries agreed: 
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To terminate the existing international agreements, 
_ Article V of the Boundary Waters Treaty of 1909 (36 
Stat. 2448) and the Notes of May and October, 1941 (55 
Stat. 1276, 1380), limiting the diversions of water from the 
- river in Canada and in the United States for power pur- 
poses; 


To complete, under supervision of the International 
Joint Commission, certain remedial works necessary to 
enhance the beauty of the Falls and to share the cost: 
thereof ; 


To make available for purposes of the Treaty—(a) reser- 
vation of a sufficient amount of water in the river for scenic 
purposes, and (b) diversion of water for power purposes—. 
the total outflow of Lake Erie less the amount of water used 
for domestic and sanitary purposes and for service of. 
canals ; 


To prevent diversions for power purposes which would 
reduce the flow over the Falls to less than a certain num- 
ber of cubic feet per second at specified times; 


To permit diversion for power purposes of the water in 
excess of that reserved for scenic purposes; 


To divide equally the water available for power pur- 
poses ; 

To each designate a representative to determine the 
amounts of water available for purposes of the Treaty; 


To permit the use by one of such part of the other party’s 
share of the water for power purposes as the other did 
not have the facilities to use; 


To absolve each from responsibility for damage in the 
territory of the other by any act authorized by the Treaty, 
and 
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To exchange ratifications, at which time the Treaty would 
come into force and continue in force for fifty years (Joint 
App. pp. 25-30). 


Since the effective date of the Treaty all of its pro- 
visions have been given effect except that there has been 
no diversion of additional waters in the United States for 
power purposes. As authorized by the Treaty, Canada has 
been diverting not only its share but also the United States’ 
share because facilities are not available in the United 
States for use of its share (Joint App. p. 21). 


The reason that facilities are not available in the United 
States for use of its share is that in its resolution advising 
and consenting to ratification of the Treaty the United 
States Senate included what it termed the following reser- 
vation: 

‘“‘The United States on its part expressly reserves 
the right to provide by Act of Congress for redevelop- 
ment, for the public nse and benefit, of the United 
States’ share of the waters of the Niagara River made 
available by the provisions of the Treaty, and no 
project for redevelopment of the United States’ share 
of such waters shall be undertaken until it be spe- 
cifically authorized by Act of Congress.”’ 


Although Congress has not acted in accordance with this 
reservation, no one challenged the legality of this reserva- 
tion until August 20, 1956. 


On that date the Power Authority of the State of New 
York (petitioner), a corporate municipality and a political 
subdivision of the State charged with the duty of develop- 
ing the hydroelectric power resources of the State in the 
Niagara River, filed an application with the Federal Power 
Commission (respondent) for a license under Section 4(e) 
of the Federal Power Act for a power project which would 
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utilize all of the United States’ share of the waters of the 
Niagara River which may be diverted for power purposes 
(Joint App. 9-14). By this application petitioner pre- 
sented to respondent the question whether the reservation 
had effectively removed the waters of the Niagara River 
from its general jurisdiction under the Federal Power Act 
(Joint App. 14-24). 


Intervenor, the People of the State of New York, was 
allowed to intervene in the proceeding before respondent 
in support of the Power Authority’s application (Joint 
App. p. 35). 


Respondent dismissed the application on the single find- 
ing that it is without authority to issue a license for the 
redevelopment proposed by petitioner (Joint App. p. 39). 
Respondent based this so-called finding on its conclusion 
that: 

“‘Since the reservation here was intended by the 
Senate as part of the treaty and was intended to pre- 
vent our jurisdiction attaching to the water made avail- 
able by the treaty, it is entirely authoritative with us 


as the supreme Law of the Land under Article VI of 
the Constitution. * * *’’? (Joint App. p. 38). 


The question presented should be answered in the nega- 
tive because the conceded intendment of the reservation 
was that it should have effect exclusively as domestic legis- 
lation and the treaty-making power may not be used to cir- 
cumvent the constitutional procedure for enactment of 
exclusively domestic legislation. 


President Truman, in transmitting the Treaty to the 
Senate on May 2, 1950, said that ‘** * * how additional 
facilities shall be developed to achieve the best use of 
waters to be diverted for power purposes °* * * is not de- 
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termined by the Treaty itself. * * * [and] is entirely a 
domestic problem.’’ (Joint App. pp. 19-20). 


The Senate Committee on Forcign Relations in recom- 
mending that the Senate advice and consent to ratification 
of the Treaty subject to the reservation, said: ‘‘* * * the 
subject matter of the reservation concerns the United 
States Constitutional process alone. * * * without the reser- 
vation the redevelopment for power purposes would be 
governed by the Federal Power Act. The Committee in- 
tends by the reservation to retain that power in the hands 
of the Congress.’’ (Joint App. p. 20). 


The Department of State, when it called the reservation 
to the attention of the Canadian Government, took the posi- 
tion that the subject nratter was domestic in nature and 
concerned the United States Constitutional process alone 
(Sup. Joint App. p. 18). 


The Canadian Government accepted the reservation ‘‘be- 
cause its provisions relate only to the internal application 
of the Treaty within the United States and do not affect 
Canada’s rights or obligations under the Treaty.’’ (Joint 
App. p. 21). 


Thus, there can be no question that the intendment of the 
reservation was that it should have effect exclusively as 
domestic legislation—to deprive the Federal Power Com- 
mission of its authority under the Federal Power Act to 
issue a license for development of electric power from the 
United States’ share of the waters of the Niagara River. 


Article I, Section 1 of the Constitution of the United 
States vests all legislative powers therein granted ‘‘in a 
Congress of the United States, which shall consist of a 
Senate and House of Representatives.’? The legislative 
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powers therein granted includes the power to enact and to 
repeal, in whole or in part, the Federal Power Act. 


While an exercise of the treaty-making power in respect 
to a proper subject of negotiation between nations may 
have effect as domestic legislation (The Cherokee Tobacco, 
11 Wall 78 U. S. 616 (1871) ), the treaty-making power may 
not be used to circumvent the constitutional procedure for 
enactment of exclusively domestic legislation. 


In 1816 Thomas Jefferson denied the existence under 
the Constitution of the power which the Senate has here 
attempted to exercise. On March 13 of that year he wrote 
with respect to what he termed ‘‘* * * the present enter- 
prise of the Senate to wrest from the House of Repre- 
sentatives the power, given them by the Constitution, of 
participating with the Senate in the establishment and con- 
tinuance of laws on specified subjects.’’ He said: ‘‘This 
aim is, by associating an Indian chief, or foreign govern- 
ment, in form of a treaty, to possess themselves of the power 
of repealing laws become obnoxious to them, without the 
assent of the third branch, although that assent was neces- 
sary to make it a law.’’ And, he concluded that no one 
ever countenanced ‘‘a change of our Constitution so vital’’ 
as would give the Senate alone ‘‘the power of depriving us 
of our laws.’’ (‘‘The Writings of Thomas Jefferson’’, 
Memorial edition, Vol. 14, p. 442. See, also, Thomas Jef- 
ferson ‘‘ Manual of Parliamentary Practice’’, 1801, p. 110.) 


Earlier James Madison had said, ‘‘The exercise of the 
[treaty-making] power must be consistent with the object 
of.the delegation * * * The object of treaties is the regula- 
tion of intercourse with foreign nations and is external.’’ 
(Elliot, ‘‘Debates on the Federal Constitution’’ 2nd Ed., 
Vol. 3, p. 514), and Oliver Wolcott had said, ‘‘* * * but in 
respect to matters of mere internal concern, there appears 
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to be nothing upon which the power of making treaties can 
operate, in derogation or extension of the power of legis- 
lation.”’ (Crandall, ‘‘Treaties, Their Making and Enforce- 
ment’’, 2nd Ed., 1916.) 


While no Treaty has ever been held unconstitutional 
(Indemnity Insurance Co. of North America v. Pan Amer- 
ican Airways, (S. D. N. Y., 1944) 58 F. Sup. 338, 340, cf. 
United States v. Guy W. Capp, Inc., 204 F. 2d 655, (C. A. 
4th, 1953) aff’d on other grounds (1955) 348 U. S. 296, New 
York Indians v. United States, (1898) 170 U.S. 1), there are 
a number of opinions of the Supreme Court of the United 
States wherein it has been said that the treaty-making 
power is not unlimited, and that a provision of a treaty 
must be a proper subject of negotiation between nations. 
See for example Geofroy v. Riggs, (1890) 133 U. S. 258; 
In re Ross, (1891) 140 U. S. 453; Asakura v. Seattle, (1924) 
265 U.S. 332, 341. 


The Constitution unequivocally vests the power of mak- 
ing exclusively domestic laws in a Congress consisting of 
a Senate and House of Representatives (see Youngstown 
Co. v. Sawyer, (1952) 343 U. S. 579, 587-589). That this 
power includes the power to remove from respondent’s 
general jurisdiction under the Federal Power Act particu- 
lar navigable waters cannot be questioned (see Savannah 
River Electric Co. v. Federal Power Commission, 164 F. 
2d 408, 411 (4th Cir. 1947), with which compare United 
States ex rel. Chapman v. Federal Power Commission, 191 
F. 2d 796, aff’d, (1952) 345 U. S. 153). 


At the time the Federal Power Act was originally enact- 
ed as the Federal Water Power Act (41 Stat. 1063, 16 U. S. 
C. 791-823), the Congress was importuned to remove the 
waters of the Niagara River from the general jurisdiction 
of the Federal Power Commission, and to enact special 
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legislation relating to that river. This the Congress re- 
fused to do (59 Cong. Rec. 1486; Supp. Joint App., appen- 
dix C, pp. 2-3). And, although it has since removed by 
special acts other waters and areas from the general juris- 
diction of the Federal Power Commission (41 Stat. 1353, 
45 Stat. 1012, 1057, 1063, 1435), it has not done so in re- 
spect to the Niagara. Nonetheless respondent, by giving 
effect to the intention of the Senate alone to deprive re- 
spondent of its authority under the Federal Power Act in 
respect to the Niagara River, has consummated that which, 
under the circumstances, may only be done by Act of Con- 
gress. 


Since the reservation was whclly unrelated to the terms 
of the Treaty to which it was attached and did not effect 
the rights and obligations of the parties thereto, it was an 
ineffective attempt to circumvent the constitutional legis- 
lative process. Respondent therefore erred, as matter of 
law, in holding that the reservation was entirely authorita- 
tive as the supreme Law of the Land under Article VI of 
the Constitution. 


The reservation did not deprive respondent of authority 
under the Federal Power Act to issue a license for develop- 
ment of electric power from the United States’ share of the 
waters of the Niagara River. Petitioner and the People 
of the State of New York therefore have the right to have 
respondent act upon the merits of petitioner’s license 
application. 
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CONCLUSION 


Respondent’s order should be set aside in whole and the 
matter remitted to it to act upon petitioner’s license ap- 
plication on its merits. 


Dated: February 19, 1957. 
Respectfully submitted, 


Louis J. LerKxowrrz, 
Attorney General of the State 
of New York, 
Attorney for Intervenor. 


James O. Moore, Jk., 
Solicitor General, 


Joun R. Davison, 


Assistant Attorney General, 
Of Counsel, 


Henry H. Fow er, Ese., 
Of Counsel. 








